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ANNo TERTIO not afterwards attend the reference; and that
VICTORIZ REGINAE. the said, Supreme Court, or any Judge thereof,
No. 4. may from 'time to time enlarge the term for any

By His Excellency Sir George Gipps, Knight,
Captain General and Govenor-in-Chief of the
Territory of New South Wales and its De-

ndencies, and Vice-Admiral of the same,

~ with the Advice of the Legislative Council.
« An Aot to render references to Arbitration
«“more effectual.” .

WHEREAS, by a Statute passed in the
Imperial Parliament, in the third and
fourth years of the reign of His late Majesty,
King William the Fourth, intituled, < An Act
for the further amendment of the Law and
the better advancement of Justice,” certain pro-
visions are made for the purpose of rendering
references to Arbitration more effectual ; and
whereas it is expedient that the said provisions
should be adopted and brought into legal
operation in the Colony of New South Wales :
Be it therefore enacted, by His
Excellency the Governor thereof,
“Rule of Court With the advice of the Legislative
&c., not to Council, that the powerand au-
be revocable thority of any arbitrator or umpire,
without leave 5p5inted by, or in pursuance
-of the Court. ’
of, any Rule of Court, or Judge’s
Order, or order of Nisi Prius, in any action
now brought, or which shall be hereafter
brought, or by, or mn pursuance of, any sub-
mission to refcrence containing an Agreement
that such submission shall be made a rule of the
Supreme Court of Now South Wales, shall not bo
revocable by any party to such reference, withont
the leave of the Court by which such rule or oxder
shall bo made, or which shall be mentioned in such
_submission, or by leave of a Judge of the said
" Supreme Court ; and the arbitrator or arbitrators
or umpire, shall and may and is, or are hereby re-
quired to proceed with the reference, notwithstand-
ing ‘any such revocation, and to make such award,
although the person making such revocation shall

Submission to
Arbitrationby

such arbitrator or arbitrators, or umpire, making
his or their award.

( Power to compel attendance of titriesses.)

II. And be itenacted, That when any reference
shall hiave been made by any sach rule or order as
aforesaid, or by any submission comtaining such
agreement as aforesaid, it shall be lawful for the
Court by which such rule or arder shall be made,
or which shall he mentioned in such agreement, ot
for any Judge, by rule or order to be made for that
purpose, to command the :umlu]am:Q and examina-
tion of any person to ho named, or £ production
of any document to he mentionedg 14 such rule or
order, andl the disobedience to ‘.‘ao“’lncln rule or
order shall be deemed a conteraif  Court, if, in
addition to the service of suclk 'or order, an
appointment of the time and p! £ attendance
in ohedience thereto, signed by one at least of the
arhitrators, or by the um‘)im, bofore whom the
attendance is required, shall also bo served dither
together with or after the sorvice of guch rule or
order: Provided always, that every porson whose
attendanco shall be so xequired shall llm entitled to
the like conduct-money, and payment of expenses,
and for loss of time, as for and upon attendance
at any trial : Provided nlso, that thea plication
made to such Court or Judge for suc!: tule or
order, shall set forth the particular county, dis-
trict, or place in said Colony whero such witness
is residing at the time, or satisfy such Court or
Judgo that such person cannot bo found : Provided
also, that no person shall be compelled to produce,
under any such rule or order, any writing or other
document that he would not be compelled to pro-
duco at a tria!, or to attend at more than two con-
secutive days to be named in such order.
( Powers for the arbitrators under a rule of Court

to admingster an oath.) - .

111, And be it enacted, That when in dny tdla
or order of referesce, or in apy submission to
arbitration containing an agreement that the sub-
mission shall be maqﬁa a rule of Court, it shall be
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ordered or agreed, that \lie wilnesses upon such
reference shall be examined upon oath, it shall be
lawful for the arbitrators or umpire, or any one
arbitrator, and he or they is, or are hereby autho-
rised and required to administer an oath to such
witnesses, or to take their aflirmation in cases
where affirmation is allowed by law iustead of oath ;
and if upon such oath or aflirmation any person
making the same shall wilfully and corruptly give
any false evidence, every person so offending, shall
be deemed and taken to be guilty of perjury, and
shall be prosecuted and punished accordingly.
GEORGE GIPPS.

Passed the Legislative Council,

this thirtieth day of July,

One thousand eight hundred

and thirty-nine. .
WM. MACPHERSON,
Clerk of Councils.

ANNo TEerTIO.

VICTORIZ REGINAE.
No. 5. ‘

By His Excellency Sir George Gipps, Knight,
Captain General and Governor-in-Chief of
the Territory of New Sonth Wales, and its
Dependencies, and Vice-Admiral of the same
with the advice of the Legislative Council.

“An Act for adopting a certain Act of
“ Parliament, intituled ‘An Act for the
¢ Amendment of the Laws with respect
‘“to Wills, in the Admmistration of
“Justice in New South Wales, in like
“ manner as other Laws of England are
“applied therein.”

HEREAS, a certain Act of Parliament
) was passed in the year one thousand
eight hundred and thirty-seven, intituled
7 W.IV.,%and “ An Act for the Amendment of
1Viot., ch, 26, *¢ the Laws with respect toWills;”
and whereas jtis expedient to adopt ana apply
~ the said recited Act of Parliament in the
Administratiop of Justice in New South Wales:
Adopted  and Be it therefore enacted, by His
:‘li'l’li"? 'mrﬂm Excellency the Governor of New
of Justion o South Wales, with the advice and
New - South consent of the Legislative Council
Wales, thereof, that the said recited Act
of Parliament shall be, and the same is hereby,
adopted and directed to be applied in the
Administration of Justice in the said Colony
and its dependencies, from and after the time
hereinafter mentioned, in like manner as other
laws of England are theroin applied.
( Commencement of Act.)
11. And wherens it is expedient that the said
- recited Actof Parliament should not commence
or take effect in the Colony of New South
Wales, until the first day of January next
ensuing : Be it enacted, that the said recited
Act of Parliament shall not commence or take
effect in tho Colony aforesaid, before the first
day of Januvary, one thousand eight hundred
and forty ; and that every clause and provision
in the said recited Act, shall, on, from, and afier,
the said day of January , have only the same
effect in the Colony of New South Wales, as
the same have had in Her Majesty’s kingdom of

3

England, from and after the first day of January
one thousand eight hundred and thirty-eight.

) GEORGE GIPPS.
Passed the Legisiative Council,

this sixth day of August, One

thousand eight hundred and

thirty-nine.

WM. MACPHERSON,
Clerk of Councils

(ACT OF PARLIAMENT REFERRED TO)

ANNo Primo
VICTORIE REGINZE.
Cap. XXV1.

“ An Act for the Amendment of the Laws
“ with respect to Wills. (3d July,1837")
BE it enacted, by the Queen’s
certain words Most excellent Majesty, by
in this Act. and with the advice and consent of
the Lords spiritual and temporal, and commouos,
in this present Parliament assembled, and by
the authority of the same, that the words and
expressions hereinafter mentioned, which in
their ordinary signification have a more confined
or a different meaning, shall in this Act, except
where the nature of the provision, or the con-
text of the Actshall exclude such construction,
be interpreted as follows: (that is to say,) the
word “ Will” shall extend to a testament,
and to a codicil, and to an appointment by
Will, or by writing in the nature of a Will, in
exercise of a power, and also to a disposition
by Will and testament, or devise of the custody
and tuition of any child, by virtue of an Act
passed in the twelfth year of the reign of King
Charles the Second, intituled An Act for tak-
ing away the Court of wards and liveries and
tenures in capite, and by Knights Service,
and purveyance, and_for seltling a Revenue
upon His Majesty in licu thereof, or by virtue
of an Act passed in the Parliament of Ireland
in the fourteenth and fifteenth years of the
reign of King Charles the Second, intituled,
An Act for taking away the Court of wards
and liveries, and lenures in capite, and by
Knights Service, and to any other testamentary
disposition ; and the words ¢ real estate’” shall
extend to manors, advowsons, messuages,
lands, tithes, rents, and hereditaments, whether
freehold, customary frechold, tenant right,
custorary or copyhold, or of any other tenure,
and whether corporeal, incorporeal, or per-
sonal, and to any undivided share thereof, and
to any estate, right or interest (other than a
chattel interest) therein; and the words
“ personalk estate,” shall extend to leasehold
estates, and other chattels real, and also to
monies, shares ‘of government and other funds,
securitics for money (not being real estates)
debts, choses in action, rights. credits, goods,
and all other property whatsoever which by
law devolves upon the executor or adminis-
trator, and to any share or interest therein;
and every word importing the singular number
only, shall extend and be applicd to several
persons or things as well as one person or
thing ; and every word importing the mascu-

Meaning of
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line gender only, shall extend and be applied

to a female as well as a male.

{ Repeal of the Statute, 32 H.8,c 1., and 34
and 85 H. 8., ¢. 5.)

11. And be it further enacted, That an Act
ﬁassed in the thirty-second year of the reign of
ing Henry the Eighth, intituled, The Act of
Wills, wards, and primer seisins, whereby a
man may devise two parts of his land, and also
an Act passedin the thirty-fourth and thirty-fifth
years of the reign of the said King Henry the
Eighth, intituled, The Bill concerning the ex-
planation of Wills; and also an Actpassed in the
Parliament of Ireland, in the tenth year of the
reign of King Charles the Virst, intituled, An
Act how lands, tenements, &c., may be dispo-
sed by Will or otherwise, and concerning
wards and primer seisins ; and also so much
of an Act passed in the twenty-ninth year of
the reign of King Charles the Second, intituled,
Ay Act for the prevention of frauds and per-
Juries, and of an Act passed in the Parliament
of Ireland, in the seventh year of the reign of
King William tho Third, intituled, An Act for
prevention of frauds and perjuries, as relates
to Devises or Bequests of Lands or Tenements,
or to the revocation or alteration of any devise
in writing, of any Lands, Tenements, or Here-
ditaments, or any clause thereof, or to the devise
of any estate pur autre vie, or to any such
estate being assets, or to nuncupative wills, or
to the repeal, altering or changing of any will
in writing concerning any goods or chattels or
personal estate, or any clause, devise, or bequest
therein ; and also so much of an Act passed in
the fourth and fifth years of the reign of Queen
Anne, intituled, An Act for the amendment of
the Law and the better advancement of justice,
and of an Act passed in the Parliament of Ire-
land, in the sixth year of the reign of Queen
Anne, intituled, An Act for the amendment of
the Law, and the better advancement of justice,
as relates to witnesses to nuncupative wills;
and also so much of an Act passed in the four-
teenth year of the reign of King George the
Second, intituled, An Aet to amend the Law
concerning common yecoveress and to explain
and amend an Act made in the twenty-ninth
year of the reign of King Charles the Second,
intituled, An Act for prevention of frauds and
perjuries, as relates to estates, pur autre vie ;
and also an act passed in the twenty-fifth year
of the reign of King George the Second, inti-
tuled, An Act for avoiding and putting an end
to certain doubts and questions relating to the
attestation of Wills and Codicils concerning
Real Estates in that part of Great Britain
called England, and in His Magesty's colonies
and plantations in America, except 50 far as
relates to His Majesty’s colonics and plantations
in America; and also an Act passed in the Par-
liament of Ircland in the same twenty-fifth
year of the reign of King George the Second,
intitnled, An Act for the avoiding and putting
an end to certain doubts and questions relat-
$ng to the attestations of Wills and Codicils con-
cerning real estates ; and also an Act passed in
the fifty-fifth year of the reign King of George
the Third, intituled, An Act fo remove certain

difficulties in the disposstion of copyhold calales
by Will, shall be and the same are hereby re-
pealed, except so far as the same Acts, or any
of them respectively, relate to any Wills or
estates pur autre vie to which this Act does
not extend.

( All property may be disposed of by will.)

I11. And be it further enacted, That it shall
be lawful for every person to devise, bequeath,
or dispose of, by his Will, executed in manner
hereinafter required, all Real Estate and all
Personal Estate whichhe shall be entitled to,
cither at law or in equily, at the time of his
death, and which if net so devised, bequeathed,
or disposed of, would devolve upon the heir at
law or customary heir of him, or if he becamo
entitled by descent, of his Ancestor, or upon his
Executor or Administrator; and that the
power hereby given shall extend to all Real
Estate of the nature of customary freehold, or
tenant right, or customary or copyhold, not-
withstanding that the Testator may not have
surrendered the same to the use of his Will,
or notwithstanding that, being entitled as heir,
devisee or otherwise, to be admitted thereto,
he shall not have been admittel thereto, or
notwithstandiug that the same, in consequence
of the want of a custom to devise or surrender
to the use of a Will or otherwise, could not at
law have been disposed of by Will if this Act
had not been made, or notwithstanding that
the same in consequence of there being a custom
that a Will, or a surrender to the use of a
Will, should continue in force for a limited
time only, or any other special custom, could
not have been disposed of by Will according
to the power contained in this Act, if this Act
had not been made; and also to estates pur
autre vie, whether there shall or shall not be
any special occupant thereof, and whether the
same shall be freehold, customary freehold,
tenant right, customary or copyhold, or of any
other tenure, and whether the same shall be a
corporeal or an incorporeal hereditament ; and
also to all contingent executory or other future
interests in any Real or Personal Estate, whether
the Testator may or may not be ascertained as
the person or one of the persons in whom the
sameo respectively may become vested, and
whether he may be entitled thereto under the
instroment by which the same respectively
were created, or under any disposition thereof
by Deed or Will; and also to all rights of
entry for conditions broken, and other rights of
entry ; and also to such of the same estates,
interests and rights, respectively, and other
Real and Personal Estate, as the Testator
may bo entitled to at the time of his death,
notwithstanding that he may become entitled
to the same subsequently to the execution of
his Will.

(As to the fees and fines payable by devisees of
customary and copyhold Estates.)

IV. Provided always, and be it further enac-
ted, That where any real estate of the nature
of customary freehold, or tenant right or cus-
tomary or copyhold, might, by the custom of

the manor of which the same is ho_lden, have
been surrendered to the use of a Will and the
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Testator shall not have surréndered the same to
theuse of his Will, no personentitled or claiming
to be entitled thereto by virtue of such Will,
shall be entitled to be admitted except upon
payment of all such stamp duties, fees, and
sums of monies as would have been lawfully
due and payable in respect of the surrendering
of such real estate to the use of the Will, or in
respect of presenting, registering, or enrolling
such surrender, if the same real estate had been
surrendered to the use of the Will of such
Testator : Provided also, that where the Tes-
tator was entitled to have been admitted to
such real estato, and might if he had been ad-
mitted thereto, have surrendered the same
to the use of his Will, and shall not have been
admitted thereto, no person entitled, or claim-
ing to be entitled to such real estate in conse-
quence of such Will, shall be entitled to be ad-
mitted to the same real cstate by virtue thereof,
except on payment of all such stamp duties,
fees, fine, and sums of money as would have
been lawfully due and payable in respect of the
admittance of such testator to such real estate,
and also of all such stamp duties, fees, and
sums of money as would have been lawfully
due and payable in respect of sucrendering such
real estate to the use of the Will, or of present-
ing, registering, or enrolling such surrender,
had the Testator been duly admitted to such
real estate, and afterwards surrendered the
same to the use of his will ; all which stamp
duties, fees, fine, or sums of money due as afore-
said, shall be paid in addition to the stamp
duties, fees, fine, or sums of money due or pay-~
able on the admittance of such person so en-
tiled or claiming to be entitled to the same
real estate as aforesaid.

(Wills of customary frecholds and copyholds to be
entered on the Court Rolls ; and the lord to be
entitled to the same fine, §c., when such Estates
are not now devisable as he would have been
_{;om the heir.)

"V. And bo it further enacted, That when | P

any Real Estate of the mature of customary
freechold, or tenmanat right, or customary,
or copyhold, shall be disposed of by will, the
Lord of the manor or teputed manor of which
such real estate is holden, or his steward, or
the deputy of such steward, shall cause the
will by which such disposition shall he made,
or so much thereof as shall contain the dispo-
sition of such real estate, to be entered on the
Court Rolls of such manor or reputed manor;
and when any trusts are declared by the will
of such real estate, it shall not be necessary io
enter the declaration of such trusts, but it shall
be sufficient to state in the entry on the Court
Rolis that such veal estate is subject to the
trosts declared by such Will; and when any
such real estate could not have been disposed of
by Willif this Act had not been made, the same
fine, heriot, dues, duties, and services shall be
paid and rendered by the deviseo as would have
been due from tho customary heir in case of
the descent of the same real estate, and the

Lord shall,as against the devisee of suchestate, |

have the same remedy for recovering and en-
forcing such fine, heriot, dues, duties and ser~

vices, as he is now  enti ..« «o for recovering

and enforcing the same from or against the

eustomary: heir in case.of a deseent.
( Estates “ pur autre vie.”)

VI. And be it further enacted, That if no
disposition by Will shall be made of any
estate pur aulre vie of a freehold nature, the
same shall be chargeable in the hands of the
Heir, if it shall come to him by rcason of spe-
cial occupancy, as assets by descent, as in the
case of freehold land in fee-simple ; and in case
there shall be no special occupant of any estate
pur aulre vie, whether frechold or customary
freohold, tenant-right, customary or copyhold,
or of any other tenure, and whether a corpo-
real or incorporeal hereditament, it shall go to
the executor or administrator of the party
that had the estate thereof by virtue of the
grant; and if the same shall come to the exe-
cutor or administrator either by reason of a
special occupancy, or by virtue of this Act, it
shall be assets in his hands, and shall go and be
applied and distributed in the same manner as
the personal estate of the testator or intestate.

( No Will of a minor valid.)

VII. Andbe it further enacted, That no Will
made by any person under the age of twenty-one
years shall be valid.

{Nor of a femme covert.)

VIII. Provided also, and be it further enacted,
That no Will made by any married woman shall be
valid, except such a Will as might have heen made
hy a married woman before the passing of this Act.
(Every Will to be in writing, and signed in the

resence of {wo witnesses. )

IX. And be'it further enacted, That no Will
shall be valid, unless it shall be in writing, and
executed in manner hereinafter mentioned ; (that
is to say) it shall be signed at the foot or end thereof
by the Testator, or by some other person in his
presence and by his direction ; and such signa-
ture shall be made or acknowledged by the Tes-
tator, in the presence of two or more witnesses
resent at the same time; and such witnesses
shall attest, and shall subscribe the Will in the
presence of the Testator, but no form of aitesta-
tion shall be necessary. :

( Appoinimenis by Will to be executed like other

Wil”, &C-)

X. And be it further enected, That no appoint-
ment made by Will, in exercise of any power,
shall be valid, unless the same be executed in
manner hereinbefore required ; and every Will
executed in manner hereinbefore required, shall,
sa far as vespocts the execution and atfestation
thereof, be a valid execution of a power of ap-
pointment by Will, notwithstanding it shall have
been exprossly required that a Will made in exer-
cise of such power, should be executed with some
additional or ather form of execution or solemnity.

(Soldier’s and Mariner’s Wills excepted. )

XI. Provided always, and be it further enacted,
‘That any soldier being in actual military serviee,
or any mariner or seaman being at sea, may dis-
pose of his personal estate, as he might have done
before the making: of this Act.

( Act not to affect provisions of )1 G. IV, and 1
W. IV., c. 20, with respect to Wills of petty
officers, §c.)

XII. And be it further enacted, That this Act
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shall not prejudice or affect any of the provisions
contained in an Act passed in the eleventh year of
the reign of His Majesty, King George the Fourth,
and the first year of the reign of His late Majesty
King William the Fourth, intituled, « An Act to
amend and consolidute the Laws relating to the pay
of the Royal Navy, respecting the Wills of petty
officers aud seamen in the royal navy, and non-
commissioned officers of marines, and marines, so
far as relates to their wages, pay, prize money,
bounty money, and allowances, or other monies
payable in respect of services in Her Majesty’s
navy.
d ( Publication not to be requisite.)

XIII. And be it further enacted, That every
Will executed in manner hereinbefore required,
shall be valid, without any other publication
thereof.

( Will not void by incompetency of witness.)

X1V. And be it further enacted, thatifany

erson who shall attest the execution of a Will,
shall, at the time of the execution thereof, or at
any time afterwards, be incompetent to be admit-
tet{ a witness to prove the execution thereof, such
Will shall not on that acconnt be invalid.
(Gifts to an attesting witness to be void. )

XV. And be it further enacted, That if any
person shall attest the execution of any Will, to
whom or to whose wife or husband any beneficial
devise, legacy, estate, interest, gift, or appointment,
of or affecting any real or personal estate (other
than and except charges and directions for the
pavment of any debt or debts), shall be thereby
given or made, such devise, lezacv, estate, interest,
gift or appointment, shall, so far ouly as concerns
such person altesting the execution of such Will,
or the wife or husband of such person, or any per-
son claiming under such person, or wife or hus-
band, be uiterly null and void ; and such person
50 attesting shail be admitted as a witness to prove
the execution of such Will, or to prove the validity
or invalidity thereof, notwithstandin such devise,
legacy, eslate, interest, gift or appointment, men-
tioned in such Will.

{ Creditor attesting to be admitted a witness. )

XVI. And be it further enacted, That in case,
by any Will, any resl or personal estate shall bs
charged with any debt or debts, and any creditor,
or the wife or husband of any creditor, whose debt
is so charged, shall attest the executon of such
Will, such creditor, notwithstanding such charge,
shall be admitted a witness to prove the execution
of such Will, or to prove the validity or invalidity
thereof.

( Executor to be admitted a witness.)

XVII. And be it further enacted, That no per-
son shall, on account of his being an Executor of
a Will, be incompetent to be admitted a witness to
prove the execution of such Wiil, or a witness to
prove the validity or invalidity thereof.

( Will to be revoked by marriage.)

XVIIL Aund be it further enacted, That every
will, made by a man or woman, shall be revoked
by his or her marriage {excepta will made in ex-
ercise of a power of appointment, when the real or
personal estate thereby appointed would not, in
default of such appointment, pass (o hisor her heir,
customary heir, executor, or administrator, or the
person entitled as his or her next of kin, under the
statute of distributions).

No. 443. August 24, 1839.

(No will to be revoked by presumption.)

X1X. And be it further enacted, That no will
shall be revoked by any presumption of an inten-
tion, on the ground of an alleration in circum-
stances.

(In what cases wills may be revoked.)

XX. And be it further enacted, That no will
or codicil, or any part thereof, shall be revoked
otherwise than as aforesaid, or by another will or
codicil executed in manner hereinbefore required,
or by some writing declaring an intention to re-
voke the same, and executed in the manaer in
which a will is hereinbefore required to be exe-
cuted, or by the burning, tearing, or otherwise
destroying the same, by the testator or by some
person in his presence, and by his direction, with
the intention of revoking the same.

( Noalteration in a will shall have any effect un-
less executed as a will.) :

XXI. And be it further enacted, that no obli
teration, interlineation, or other alteration
made in any will afier the execation thereof,
shall be valid or have any effect, except so
far as the words or effect of the will before
such alteration shall not be apparent, unless
such alteration shall be executed in like man-
ner as hereinbefore is required for the execu~
tion of the will ; but the will, with such alteration
as part thereof, shall be deemed to be duly exe-
cuted if the signature of the testator and the sub-
scription of the witnesses be made in the margin,
or on some other part of the will opposite or near
to such alteration, or at the foot or end of, or op~
posite to a memorandum referring to such altera~
tion, and written at the end or some other part of
the will.

. (How sevoked will shall be revived.)

XXI1. And be it further enacted, That no will
or codicil, or any part thereof, which shall be in
any maanner revoked, shall be revived otherwise
than by the re-execution thereof, or by a codicil
execuled in manner hereinbefore required, and
shewing an intention to revive the same ; and
when any will or codicil which shall be partly re~
voked, and afterwards wholly revoked, shall be re-
vived, such revival shall not extend to so much
thereof as shall have been revoked before the revo-
cation of the whole thereof, unless an intention to
the contrary shall be shown.

(When a devise not to be rendered inoperative, &c.)

XXI1I. And be it farther enacted, That no
conveyance or other act, made or done subse-
quently tothe execution of a will, of or relating to
any real or personal estate therein comprised, ex-
cept an actby which such will shall be revoked as
aforesaid, shall prevent the operation of the will
with respect to such estate or interest in such real
or personal estate as the testator shall have power
to dispose of by will at the time of his death.

(A will to speak from the death of the testator.)

XX1V. And beit further enacted, That every
will shall be construed, with reference to the real
estate and personal estate comprised in it, to speak
and take effect as if it had been executed imme-
diately before the death of the testator, unless a
contrary intention shall appear by the will.

(What a residuary devise shall include.)

XXV. And be it further enacted, That, unless
a contrary intention shall appear by the will, such
real estate or interest therein as shall be comprised,
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or infended to be comprised, in, any deyise in such
will contained, which shall fail or be void by rea-
sion of the death of the devisee in the lifetime of
iho testator, or by reason of such devise being
contrary to law, or otherwise incapable of taking
effect shall be included in the residuary devise (if
any) contained in such will.
. (What a general devise shall include)

XXVL And he it further enacted, that a devise
of the land of the testator, or of the land of the
testator in any place, or in the occupation of any
person, mentioned in his Will, or otherwise des-
eribed in a general manner, and any other general
devise which would describe a customary copyhold
or leasehold estate, if the testator had no fresheld
estate which could he described by it, shall be con-
strued to include the eustomary copyhold and lease-
hold estates of the testator, or his eustomary copy-
hold and leasehold estates or any of them, to which
such description shall extend, as the case may be,
as well as freehold estates, unless a contrary in-
tention shall appear by the Will,

( What a general é::ﬂ shall include.)

XXVIL Andbe it further enacted, that a gene-
ral devise of the real estate of the testator, or of
the real estate of the testator in any place, or in
the occupation of any person, mentioned in his
Will, or otherwise described in a general manner,
shall be construed to include any real estate, or any
real estate to which such description shall extend
(as the case may be,) which he may have power to
appoint in any manner he may think proper, and
shall operate as an execution of such power, un-
Tess a contrary intention shall appear by the Will;
and in like manner, a bequest of the personal es-
state of the testator, or any bequest of personal
property described in a general manner, shall be
construed to include any personal estate, or any
personal estate to which such description shall ex-
tend (as the case may be), which he may have
power to appoint in any mauner he may think pro-
. per, and shall operate as an execution of such
power, unless a cootrary iotention shall appear by
the Will.

(How a devise without words of limitation shall be
. construed.) ‘
XXVIHI. Andbeit fyrther enacted, that where

qoy real estate shall be devised to any person with~

out ‘any wards of limitation, such devise shall be
consiued to pass the fee simple, or other the whole
atate ar ipterest which the testator had power to

dispose_of by Will in such real estate, unless a

contrary intention shall appear by the Will.

(How .the words * die without jssue,” or « die

without leaving issue,” shail be constryed.) ’

. XXIX. And be it further enacted, Thatin any
devise: or bequest of real or personal estate, the
words “.die witliout issue,” or < die without
leavipg igsue,” or « have no issue,’” or any other
words which may import eithpr 2 want or failure
of issue of any petson in his lifetime, or at the
timg of his death, ot an indefinite failure of his
issue, shall be constryed to mean a want or failure
of issue in the lifetime, or at the time of the death
of such person, and not an indefinite failure of his
issue, unless a contrary intention shall appear by
the will, by reason of such person having a prior
estafe tail, or of a preceding gift, being, without

any implication arising. fram such words, ,a Jimita~

tion of an estate_tail; 4o such .person or.issne, ., or

otherwise : Provided that this Act shall nat extend
1o cases where .anch, words as-aforesaid import. if
no igsue described in a precedipg gift shatl be bpray,
or if there shall be no issue who shall live fa.attain
the age, or otherwise answer the description xe-
quired, for obtainjng a vested estate by a prece-
ding gift to such igsue. . . .
(No Devise.to Trustees or -Executors, except &c+»
shall puss a chattel interest.) .
XXX. And be it further enacted, that where any
real estate (other than, or not, being a presentation
to a Church) shall be devised to any trustee or
executor, such devise shall be construed to-pass
the fee simple, or other the whole estate or interest
which the testator had power to dispose of by
Will in such real estate, unless a definite term of
years, absolute or determinable, or an estate of
freehold, shall thereby be given to him expressly
or by implication. .
{ Trustees under anunlimited devise,§c., to take the
fet.) \
XXXI. And be it further enacted, that where
any real estate shall be devised to a trustee without
any express limitation of the estate to be taken by
such trustee, and the beneficial interest in such
real estate, or in the surplus rents and profits
thereof shall not be given to any person for
life, or guch beneficial intevest shall be given
to any person for life, but the purposes of
the trust may continue beyond the life of
such person, such devise shall be construed to
vest in such trustee the fee simple or other the
whole legal estate which the testator had power to
dispose of by Will in such real estate, and not an
estate determinable when the purposes of the trust
shall be satisfied.

( Devises of estate toil shall not lapse.)

XXXII. And be it further enacted, that where
any person to whom any real estate shall be devised
for an estate fail, or an estate in quasi entail,
ghall die in the lifetime of the testator leaving
issue, who would be inheritable under such entail,
and any such issue shall be living at the time of the
death of the testator, such devise shall not Japse,
but shall take effect as if the death of such person
had happened immediately after the death of the
testator, unless a contrary intention shall appear
by the Will.

(Gifts to children or other issue who leave issue
living at the testator’s death shall not lapse. )

XXXIIL. And be it farther enacted, that where
any person, being a child or other issue of the
testator, to whom any real or personal estate shall’
be devised or bequeathed for any estate or interest
not determinable at or before the death of such
person, shall die in the lifetime of the testator,
leaving issue, and any such issue of such persons
shall be living at the time of the death of the
testator, such deviso or bequest shall not lapse, but
shall take effect as if the death of such person had
happeuod immediately after the death of the testa«
tor, unless a contrary intention shall appear by
the Will.
(1o what

Wills aml Estates this Act shall not'
extend. )

XXX1V. And be it further enacled, that this
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Act shall not extend to any Will made before the
first day of January, one thousand eight huodred
and thirty eight, and that every Will re-executed
or republished, or revived by any Codicil, shall,
for the purposes of this Act, be deemed to
have been made at the time at which the same shall
be so re-executed, re-published, or revived ; and
that this Act shall not extend to any estate pur
autye vie of any person who shall die before the
first day of January, One thousand eight hundred
and thirty-eight. :

| 23

v
/7

‘(Not to Scotland.)

XXXV. Aud beit farther enacted, That this
Act shall not extend to Scotland. ,

( Act may be amended.)

XXXVL. And be it enacted, That this Act may
be amended, altered or repealed, by any Act or
Acts to be passed in this present Session of par-
liament,
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