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CHAPTER L.

RULES OF PROCEDURE IN CIVIL PROCEEDINGS.

On and after the first day of April, 1938, all Rules of Procedure in
Civil proceedings, including the Rules contained in the Fifth Schedule to the
Supreme Court Act 1928, shall be repealed and of no effect except so far as
regards all causes or matters. then pending and on the said first day
of April the Rules hereinafter set out shall come into force and shall
apply to all causes and matters commenced on and after that date.

OrDER L.
FORM AND COMMENCEMENT OF ACTION,
1. All actions which previously to the commencement of The Judicature
Act 1883 were commenced by writ, and all suits which. previously to the
commencement of the said Act were commenced by bill or information
in the Supreme Court, shall be instituted by a proceeding to be called an

2. All other proceedings in and applications to the said Court may,
subject to these Rules, and notwithstanding the provisions of section 21 of
the Supreme Court Act 1928, be taken and made in the same manner as
they would have been taken and made in any Court in which any proceeding
or application of the like kind could have been taken or made if The Judica-
ture Act 1883 had not been passed. ] .

L o OrDER II.
WRIT OF SUMMONS,

1. Every action in the Supreme Court shall be commenced by a writ of
summons, and the plaintiff shall on his writ state the place and mode of
trial that he desires, and if he fail to do so, he shall be taken to intend
that the action shall be tried in Melbourne without a jury. Any. other

.party desiring to object may do so on the hearing of the summons for

directions (if any) or by summons before the close of pleadings or where
there are no pleadings within 10 days after appearance.

2. Any costs occasioned by the use of any more prolix or other forms
of writs and of indorsements.thereon than the forms hereinafter prescribed
shall be borne by the parties using the same, unless the Court or a Judge
shall otherwise direct.

3. The writ of summons for the commencement of an action shall,
except in the cases in which any different form is hereinafter provided, be
in one of the Forms Nos. 1 and 2, in Appendix A, Part I., with such variations

'as circumstances may require.

4. A writ of summons to be served out of the jurisdiction, or of which
notice is to be given out of the jurisdiction, shall be in one of the Forms
Nos. 5 and 6, in Appendix A, Part L., with such variations as circumstances
way require. Such notice shall be in Form No. 9 in the same Part, with
such variations as circumstances may require.
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5. With respect to actions upon a bill of exchange or promissory note, the
procedure under Part I. of the Imstruments Act 1928 may be used.

6. Every writ of summons and also (unless by any Statute or by these
Rules it is otherwise provided) every other writ shall bear date on the day
on which the sameé shall be issued, and shall be tested in the name of the
Chief Justice, or if the office shall be vacant or he shall be absent from the
State in the naine of the Acting Chief Justice, or'if there be no Acting Chief
Justice, in the name of the senior Puisne Judge present therein.

Orper III. .
INDORSEMENTS OF CLAIM. ‘

1. The indorsement of claim shall-be made on every writ of summons
before it is issued, and shall contain a statement sufficient to give notice of
the nature of the claim and the cause thereof and of the relief or remedy
required in the action, and, in case of non-compliance with this Rule,
the defendant may apply before appearance to set aside or amend the writ
-or for particulars.

2. In the indorsement required by the Rules, it shall not be necessary
to ask for general or other relief, which may always be given, as the Court or
a Judge may think just, to the same extent as if it had been asked for.

3. Ii the plaintifi sues or the defendant or any of the defendants is sued

“in & representative capacity, the indorsement shall -show, in manner ap-
pearing by such of the Forms in Appendix A, Part IIL., section VIL, as shall
be applicable to the case, or by any other statement to the like effect, in what
capacity .the plaintiff or defendant sues or is sued. . )

4. In all actions where the plaintiff seeks merely to recover a debt or
liquidated demand in money payable by the defendant, with or without
interest, arising (@) upon a contract express or implied (as, for instance, on
a bill of exchange, promissory note, or cheque, or other simple contract debt) ;
or (b), on a bond or contract under seal for payment of a liquidated amount
of money ; or (c) on a Statute where the sum sought to be recovered is a
fixed sum of money, or in the nature of a debt other than'a penalty ;- or
(d)‘gn a guaranty, whether under seal or not, where the claim against the
ptincipal is in respect of a debt or liquidated demand only; or (¢) on a
trust ; or (f) in actions fof the recovery of land with or without a claim for
renit or mesne profits, by a landlord against a tenant whose term has expired
or hag been duly determined by notice to quit, or has become liable to
forfeiture’ for ,non-payment of rent, or against persons claiming under such
tenant, or (g) where the plaintiff seeks to recover a specific chattel with or
‘without a claim for the hire ‘thereof or for damages for its detention; or
(k) in actions for the specific performance of contracts in writing 'for sale
or purchasé of property the writ of summons may, at the option of the
plaintiff, be specially indorsed with a statement of his claim, and of the
Temedy or relief to which he 'claims to be entitled. Such -special
indorsement shall be to the effect of such of the Forms in Appendix C,
section IV., as shall be applicable to the case. X )

"' "B, Wherever the plaintiff’s claim is for a debt or liquidated demand
‘only; the'indorsement, besides stating the nature of the claim, shall state the
amount claimed for debt, or in respect of such demand, and for costs respec-
tively, and shall further state that upon’ payment thereof within four days
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atter service, or in case of a writ not for service within the jurisdiction within
the time allowed for appearance, further proceedings will be stayed. Such
statement may be in the Form in Appendix A, Part ITL., section III.  The
defendant may, notwithstanding such payment, have the costs taxed, and
if more than one-sixth shall be disallowed, the plaintiff’s solicitor shall pay
the costs of taxation. .

6. In all cases in which the plaintiff, in the first instance, desires to have
an account taken, the writ of summmons shall be indorsed with a claim that
such account be taken.

7. In actions for libel the indorsement on the writ shall state sufficient
particulars to identify the publications in respectof which the actionis brought.

OxrpEr IV,
INDORSEMENT OF ADDRESS.

1. The solicitor of a plaintiff suing by a solicitor shall indorse upon the
writ of summons and notice in lieu of service of a writ of summons the address
of the plaintiff, and also his own name or firm and place of business, which
shall be his address for service, if such place of business is not more than
three miles from the office of the Prothonotary, and also, if his place of
business shall be more than three miles from the office of the Prothonotary,
another place, to be his address for service, which shall not be more than
three miles from the office of the Prothonotary, where writs, notices, plead-
ings, petitions, orders, summonses, warrants, and other documents, proceed-
ings, and written communications may be left for him. And where any
such solicitor is only agent of another solicitor, he shall add to his own name
or firm and place of business the name or firm and place of business of the
principal solicitor. . :

2. A plaintiff suing in person shall indorse upon the writ of summons
and notice in lieu of service of a writ of summons his place of residence, his
occupation, and a place, to be his address for service, which shall not be
more than three miles from the office of the Prothonotary, where writs,
notices, pleadings, petitions, orders, summonses, warrants, and other

documents, proceedings, and written communications may be left for him.-

3. Where a plaintiff sues in person and no person can be found at the
place of residence or address for service indorsed by him, all such writs and
other documents as are mentioned in the last preceding Rule may be served
on him by filing the same in the Prothonotary’s Office.

4. In all cases where proceedings are commenced otherwise than by
writ of summons, the preceding Rules of this Order shall apply to the docu-
ment by which such proceedings shall be originated as if it were a writ of
summons.

OrDER V.’
ISSUE OF WRITS OF SUMMONS,
-1, Every writ of summons shall be issued out of the Prothonotary’s
Office.
9. Writs of summons shall be prepared by the plaintiff or his solicitor,
and shall be printed, typewritten, or written, either wholly or in part, on paper.
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3. Every writ of summons shall be-sealed by the Prothonotary, and
shall thereupon be deemed to be issued. ‘ <

4. The plaintiff or his solicitor shall, on presenting any writ of summons
for sealing, leave with the officer a copy, written or printed, or partly written
and partly printed, on paper, of such writ, and all the indorsements thereon,
and such copy shall be signed by or for the solicitor leaving the same, or by
the plaintiff himself if he sues in person. ' .

5. The officer receiving such copy shall file the same, and an entry of
the filing thereof shall be made in a book to be called the Cause Book, which
shall be in such form and kept in such manner as the Chief Justice may from
time to time direct, and the action shall be distinguished by the,date of the
year and a number.

OrDER VI
CONCURRENT WRITS AND ORIGINATING SUMMONSES.

1. The plaintiff in any action may, at the time of or at any time during
twelve months after the 1ssuing of the original writ of summons, issue one
or more concurrent writ or writs, each concurrent writ to bear teste of the
same day as the original writ, and to be marked with a-seal bearing the word
““ Concurrent,” and the date of issuing the concurrent writ; and-such seal
shall be impressed upon the writ by the Prothonotary: -Provided always
that such concurrent writ or writs shall only be in force for the period during

which the original writ in such action shall be in force. - - ,

1a. A concurrent originating summons may be issued in the same

manner, mutatis mutandis, as a concurrent writ of summons.

2. A writ for service within the jurisdiction may be issued and marked
as a concurrent writ with one for service out of the'jurisdiction ; and a writ
for service out of the jurisdiction may be issued and marked as a concurrent
writ with one for service within the jurisdiction. . D

24. An originating summons for service within the jurisdiction may be
issued and marked as a concurrent originating summons with one for service
out of the jurisdiction ; and an originating summons for service out of ‘the
jurisdiction may be issued and marked as a concurrent originating summons
with one for service within' the jurisdiction. . o

OrpEr VIL
I.—DISCLOSURE BY SOLICITORS AND PLAINTIFFS. ~

1. Every solicitor whose name shall be indorsed on any writ of summons
shall, on demand in writing made by or on behalf of any defendant who has
been served therewith or has appeared thereto, declare forthwith in Writing
whether such writ has been issued by him or with his authority or privity;
and if he shall answer in the affirmative, then he shall also, in case the Court
or Judgeshall so orderand direct; declare in writing within a time to be allowed
by such Court or Judge, the profession, occupation, or quality, and place of
abode of the plaintiff, on pain of being guilty of a contempt of Court; and
if such solicitor shall declare that the writ was not issued by him or'with his
authority‘or privity, all proceedings upon the same shall be stayed, and no

. further proceedings shall be taken thereupon without leave of:the Court or

a Judge. ‘ ). Y
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11..—CHANGE OF SOLICITORS.

’ 2. A party suing or defending by a solicitor shall be at liberty to change
his solicitor in any cause or matter, without an order for that purpose, upon
notice of such change being filed in the Prothonotary’s Office ; but until such
notice is filed ‘and a copy thereof served; the former solicitor shall, subject
to the provisions of this Order, be considered the solicitor of the party until
the final conclusion of the cause or matter including any appeal therein.

3. When a solicitor in any cause or matter has died, or become
bankrupt or cannot be found or has been struck off the roll and the party
for whom he acted has not given notice of change of solicitor any other
party may on notice to be served on the first named party personally or
by letter addressed to his last known address or as a Judge may order
apply to the Court or a Judge for an order declaring that the solicitor has

ceased ‘to be the solicitor acting for the first named party in the cause or.

matter and the Court or a Judge may make an order accordingly. The
party obtaining the order shall serve a notice thereof called ““a notice of
removal ’ to the same effect as the order upon every other party and shall
file a copy of such notice in the Prothonotary’s Office. ~The first-mentioned
party shall upon being so served file in the said office either a notice of
appointment of a new solicitor or a notice giving an address for service and
in default of his so doing within 7 days any documents of which personal
sefvice is not necessary may be served upon the party so in default by
being filed with the proper officer.

4. (1) Where a solicitor who has acted for a party in a cause or matter
has ceased so to act and the party has not given notice of change in
accordance with the provisions of Rule 2 of this Order, the solicitor may
on notice to be served on the party personally or by letter addressed to his
last-known place of address, unless the Court or Judge otherwise directs,
apply to the Court or Judge for an order to the effect that the solicitor has
ceased to be the solicitor acting for the party in the-cause or matter, and
the Court or Judge may make an order accordingly ; provided that until
and unless the solicitor has complied with the provisions of paragraph (2)
of - this Rule he shall (subject to the provisions of Rules 2 and 3 of this
Order) be considered the solicitor of the party to the final conclusion of the
cause or matter including any appeal therein.

(2) A solicitor obtaining such order shall forthwith give a notice called
a “ notice of withdrawal ” to the same effect as the order by serving and
filing the same as is directed by Rule 3 in respect to a  notice of removal.”
The first-mentioned party upon being served with a  notice of withdrawal ”
shall file in the office of the Prothonotary either a notice of the appointment

_of a new solicitor or a notice giving an address for service and in default of

his so doing within 7 days any documents of which personal service is not
necessary may be served upon the party so in default by being filed with
the proper officer. '

5. Any order made under this Order shall not affect the rights of the
solicitor and the party as between themselves.

6. In this Order the expression “address for service” means the
address for service required by Orders IV. and XII. or by the rules in
Divorce and Matrimonial Causes. :
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Solicitor not to 7. No solicitor shall act in any cause or matter for plaintiff and defend.-
pastles. ant, or for any two or more defendants having adverse interests in a cauce
or matter.
Balisitaror 8. No solicitor or articled or other clerk to a solicitor of the Supreme
seourity. Court shall be security for any party in any Court without leave of a Judge.
Orper VIIL
' RENEWAL OF WRIT.
Qriginal writ to 1. No original writ of summons shall be in force for more than twelve
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months from the day of the date thereof, including the day of such date; but
if any defendant therein named shall not be served therewith, the plaintiff

may, before the expiration of the twelve montts, apply to the Court or a '

Judge for leave to renew the writ ; and the Court or Judge, if satisfied that
reasonable efforts have been made to serve such defendant, or for other good
reason, may order that the original or concurrent writ of summons be
renewed for six months from the date of such renewal inclusive, and so from
time to time during the currency of the renewed writ. And the writ shall
in such case be renewed by being marked with a seal bearing the date of the
day, month, and year of such renewal ; such seal to be provided and kept
for that purpose at the Prothonotary’s Office, and to be impressed upon the

writ by the proper officer, upon delivery to him by the plaintiff or his’

solicitor of a memorandum in Form No. 18 in Appendix A, Part 1., with such

variations as circumstances may require ; and a writ of summons so renewed |

shall remain in force and be available to prevent the operation of any Statute
whereby the time for the commencement of the action may be limited, and
for all other purposes, from the date of the issuing of the original writ of
summons. o

2. The production of a writ of summons purporting to be marked with
the seal of the Court, showing such writ of summons to have been renewed
in manner aforesaid, shall be sufficient evidence of its having been so
renewed, and of the commencement of the action as of the first date of such
renewed writ for all purposes. | ) ' )

3. Where a writ, of which the production is necessary, has been lost,
the Court or a Judge, upon being satisfied of the loss and of the correctness
of a copy thereof, may order that such copy shall be sealed and served in
lieu of the original writ. ‘ : -

OrDER - IX.
' SERVICE OF WRIT OF SUMMONS.
. 1. Mode of Service. )
1. .No service of writ shall be required when the defendant, by his

solicitor, undertakes in writing to accept service, and enters an appear-
ance. ‘ '

2. When service is required, the writ shall, wherever it is practica,ble,.

be served in the manner in which personal service is now made, but if it be
made to appear to the Court or to a Judge that the plaintiff is from any cause
unable to effect prompt personal service, the Court or Judge may make such

order for substituted or other service, or for the substitution for service of

notice by advertisement or otherwise as may seem just.

iy
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2. On Particular Defendants.

3. When husband and wife are both defendants to the action, they shall
both be served, unless the Court or a Judge shall otherwise order..

4. When an infant is a defendant to the action, service on his or her
father or guardian, or if none, then upon the person with whom- the infant
resides or under whose care he or she is, shall, unless the Court or Judge
otherwise orders, be deemed good service on the infant ; provided that the
Court or Judge may order that service made or to be made on the infant shall
be deemed good service. :

5. When a lunatic, or person of unsound mind not so found by inquisi-
tion, is a defendant to the action, service on the committee of the.lunatic or
on the person with whom the person of unsound mind resides, or under whose
care he or she is, shall, unless the Court or Judge otherwise orders, be deemed
good service on such defendant. : -

3. On Corporations and other Bodies.

6. In the absence of any statutory provision regulating service of pro-
cess, every writ of summons issued against a corporation aggregate may
be served on the mayor, president. or other head officer, or on the town clerk,
clerk, treasurer, manager, inspector or secretary of such corporation; and
where by any Statute provision is made for service of any writ of summons,
bill, petition, summons, or other process upon any corporation, or upon any
society or fellowship, or any body or number of persons, whether corporate
or unincorporate, every writ of summons may be served in the manner so
provided.

7. Where a contract has been entered into within the jurisdiction by
or through an agent residing or carrying on business within the jurisdiction
on behalf of a principal residing or carrying on business out of the
jurisdiction, a Writ of Summons in an action relating to or arising out of
such contract may by leave of the Coyrt or a Judge given before the
determination of such agent’s authority or of his business relations with
the principal be served on such agent. Notice of the order giving such
seave and a copy thereof and of the Writ of Summons shall forthwith be
lent by prepaid registered post letter to the defendant or defendants at his
or their address out of the jurisdiction. Provided that nothing in this Rule
shall invalidate or affect any other mode of service in force at the time this
Rule comes into operation. -

4. In Particular Actions.

8. Service of a writ of summons in an action to recover land may, in
case of vacant possession, when it cannot otherwise be effected, be made by
posting a copy of the writ upon the door of the dwelling-house or other con-
spicuous part of the property.

5. Generally.

9. The person serving the writ of summons shall, within three days at
most after such service, indorse on the writ the day of the month and week
of the service thereof, otherwise the plaintiff shall not be at liberty, in case
of non-appearance, to proceed by default ; and every affidavit of service of
such writ shall mention the day on which such indorsement wag made. This
Rule shall apply to substituted as well as other service,
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OrpER X.
SUBSTITUTED SERVICE. :
Application for 1. Every application to the Court or a Judge foran order for substituted -
wrvics. - OT other service, or for the substitution of notice for service, shall be-supported
by an affidavit setting forth the grounds upon which the.applicaticn is made.
- ' Orper XL 4
PART I.—SERVICE OUT OF JURISDICTION.
When servioe 1. Service out of the jurisdiction of a writ of summons or notice of a

out . N
jusdietion  writ of summons may be allowed by the Court or a Judge whenever—

allowed. .
" (a) the whole subject-matter of the action is land situate within
the jurisdiction (with or without rents or profits) or the
perpetuation of testimony relating to lahd within the .
jurisdiction ; or - .
e , (6) any act deed will contract obligation or liability affecting land
: or hereditaments situate within the jurisdiction is sought to .
be construed rectified set aside or enforced in the action;
M T or ! - ‘ - L
(¢) any relief is sought against any person domiciled or ordinarily
resident within the jurisdiction; or .. . .y .
(d) the action is for the administration of the personal ‘estate of any
deceased person who at the time of his death was domiciled
. within the jurisdiction, or for the execution (as to property
. situate within the jurisdiction) of the trusts of any written

"instrument of which the person to be served is a:trustee and -

which ought to be executed according to the law of Victoria ;-
or ' . . ' R
(e) the action is founded oneany breach or dlleged breach within the'
jurisdiction of any contract wherever made which according to'
the terms thereof ought to be performed within the jurisdiction”
or is founded on a tort committed within the jurisdiction; or*
' (f) any injunction is.sought as to anything to ‘be done within the *
jurisdiction or any nuisance within the jurisdiction is sought
to be prevented or removed whether damages are or are not
also sought in respect thereof; or ' "

(9) any person out of the jurisdictiori‘is a necessary or proper party
to an action properly brought against some other person duly
served within the jurisdiction ;. er :

(k) the action is by a mortgagee or mortgagor in rélation to a°
mortgage of personal property situate within the jurisdiction'
and seeks relief of the nature or kind following, that is to say,
sale, foreclosure, delivery of possession by the mortgagor,
redemption, re-conveyance, delivery of possession by the
mortgagee.; but does not seek (unless and except so far as.
permissible under sub-head (¢) of this Rule) any personab
judgment or order for payment of any moneys due under the-
mortgage. ; . ' :

a,
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In this sub-head the expression personal property situate within the
jurisdiction means personal property which, on the death of an owner
thereof intestate, would form subject-matter for the grant of letters of
administration to his estate in Victoria ; the expression mortgage means a
mortgage charge or lien of any description ; the expression mortgagee means
a party for the time being entitled to or interested in a mortgage ; and the
expression mortgagor means a party for the time being entitled to or
interested in property subject to a mortgage.

2. Every application for leave to serve such writ or notice on a
defendant out of the jurisdiction shall be supported by affidavit or other
evidence stating that in the belief of the deponent the plaintiff has a good
cause of action and showing in what place or country such defendant is or
probably may be found and whether such defendant is a British subject or
not and the grounds upon which the application is made: and no such
leave shall be granted unless it shall be made sufficiently to appear to the
Court or Judge that the case is a proper one for service out of the
jurisdiction under this Order.

3. Any order giving leave to effect such service or give such notice
shall limit a time after such service or notice within which such defendant is
to enter an appearance such time to depend on the place or country where or
within which the writ is to be served or the notice given.

4. When the defendant is neither a British subject nor in British
dominions notice of the writ and not the writ itself is to be served upon him.

5. Where leave is given under the foregoing Rules (1) and (4) to
serve notice of a writ of summons out of the jurisdiction such notice shall
(subject to any direction given by the Court or a Judge as to the manner
in which such notice shall be served or brought under the notice of the
defendant) be served in the manner in which writs of summons are served.

6. Service out of the jurisdiction may be allowed by the Court or a
Judge of the following processes or of notice thereof, that is to say :—
- (a) Originating Summonses under Order LIVA. or Order LV. Rule 3

: or.4 in any case where if the proceedings were commenced by
Writ of Summons they would be within Rule 1 of this Order.

(b) Any Originating Summons, Petition, Notice of Motion or other
Originating proceedings (1) in relation” to any infant or lunatic
or person of unsound mind or (2) under any Statute under
which proceedings can be commenced otherwise than by Writ
of Summons or (3) under any Rule of Court or Practice
whereunder proceedings can be commenced otherwise than by
Writ of Summons.

(¢) Without prejudice to the generality of the last foregoing sub-head
any Summons, Order or Notice in any Interpleader proceedings
or for the appointment of an Arbitrator or Umpire or to remit,
set aside or enforce an Award in an Arbitration held or to
be held within the jurisdiction.

(d) Any Summons Order or Notice in any proceedings duly instituted
whether by Writ of Summons or other such orginating process
as aforesaid. :
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PART II.—SERVICE OF FOREIGN PROCESS. )
Totters ot 7. Where in any civil or commercial matter pending before a Court

or Tribunal of a foreign country a Letter of Request from such Court or
Tribunal for service on any person in Victoria of any process or citation
in such matter is transmitted to the Supreme Court by, His Majesty’s
Attorney-General with an intimation that it is desirable that effect should
be given to the same, the following procedure shall be adopted :—

(1) The Letter of Request for service shall be accompanied by a
translation thereof in the English language, and by two copies

of the process or citation to be served, and two copies thereof:

. m the English language.
(2) Service of the process or citation shall be effected through - the
a Sheriff by the process server whom he may appoint from time
to time for the purpose or his authorized agent. .
(3) Such service shall be effected by delivering to and leaving with
the person to be served one copy of the process to be served

-

and one copy of the translation thereof, in accordance with .

the Rules and practice of the Supreme Court regulating service
of process. .

(4) After service has been effected, the Sheriff shall return to the

Prothonotary of the Supreme Court one copy of the process,

together with the evidence of service by affidavit, of the person

particulars of charges for the cost of effecting such service.
* (5) The particulars of charges for the cost of effecting service shall
be submitted to the Taxing Master of the Supreme Court, who

effecting the service, verified by notarial certificate, and.

shall * certify the correctness of the charge or .such other '
amount as shall be properly payable for the cost of effecting

service. A copy of such charges and certificate shall ‘be’

forwarded to His Majesty’s Attorney-General. :

(6) The Prothonotary shall transmit to His Majesty’s Attorney-
General the Letter of Request for service received from the
foreign country, together with the evidence of service, with a
certificate appended thereto duly sealed with the seal of the
Supreme Court for use out of the jurisdiction. Such certificate
shall be in the Form No. 37c, Appendix K, of these Rules.

(7) Instead of translated copies of the process or citation being
forwarded with the letter of request, it shall be sufficient if
each copy of the process or citation is endorsed with an
annotation in the English language stating ‘as precisely as
possible the name and address of the person upon whom the
document is to be served, the nature of the document, and
the names of the parties. ' ‘

(8) When the process or citation is so annotated it shall not be
necessary to leave with the person served a translated copy
of the process or citation. ' .

(9) In all cases where a J udge is satisfied that the requirements of
this rule have been complied with substantially, if not literally,

- he may make all such orders as may be necessary to insure

effective service of the process or citation.

3
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8. Upon the application of the Crown Solicitor, with the consent of
His Majesty’s Attorney-General, the Court, or a Judge, may make all such
orders for substituted service or otherwise as may be mnecessary to give
effect to these Rules.

PART III.—SERVICE UNDER CONVENTION.

9. Where leave is given in a civil or commercial cause or matter to
serve any writ or summons, originating summons, notice, or other document
in any foreign country with which a Convention in that behalf has been or
shall be made and extended to the Commonwealth of Australia or the State
of Victoria, the following procedure shall, subject to any special provisions
contained in the Convention, be adopted :—

(1) The party bespeaking such service shall file in the Office of the
Prothonotary a Request in the form set out in Form No. 37D
hereto which form may be varied as may be necessary to meet
the circumstances of the particular case in which it is used.
Such Request shall state the medium through which it is
desired the service shall be effected, i.e., whether (a) directly
through the British Consul, or (b) through the foreign judicial
authority, and shall be accompanied by the original document
and a translation thereof in the language of the country in
which service is to be effected certified by or on behalf of the
person making the request and a copy of each for every person
to be served and any further copies which the Convention
may require, unless the service is required to be made on a
British subject directly through the British Consul in which
case the translation and copies thereof need not accompany
the Request unless the Convention expressly requires that
they should do so.

(2) The documents to be served shall be sealed with the Seal of the
Supreme Court for use out of the Jurisdiction and shall be
forwarded by the Prothonotary to His Majesty’s Attorney-
General for Victoria for transmission through the diplomatic
channel to the foreign country.

(3) An official certificate transmitted through the diplomatic channel
by the foreign judicial authority, or by a British Consular
authority, to the Victorian Court, establishing the fact and
the date of the service of the document shall be deemed to
be sufficient proof of such service, and shall be filed of record
as and be equivalent to an Affidavit of Service within the
requirements of Rulés of the Supreme Court in that behalf.

(4) In cases where a Writ of Summons or notice thereof is served
pursuant to this Rule, and an official certificate of such service
1s produced, no endorsement of Service under Order IX.
Rule 15 shall be required.

10. Rule 11 shall not apply to nor render invalid or insufficient any
mode of service in any foreign country with which a Convention has becen
or shall be made which is otherwise valid or sufficient according to Victorian
proéedure ‘and which is not expressly excluded by the Convention made with
such foreign country, and extended to the Commonwealth of Australia or
the. State of Victoria. :

Orders.
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11. Where'in any civil or commercial cause or matter pending before a
Court or Tribunal in any foreign country with which a Convention in that

behalf has been or shall be made.and extended to the Commonwealth of- .

Australia or the State of Victoria, a Request for service of any document
on a person in the State of Victoria is received by the Prothonotary from
the Consular or other authority of such country, the following procedure
shall, subject to any special provisions contained in the Convention, be
adopted :— ' .

(1) The service shall be effected by the delivery of the original or a
copy of the document, as indicated in the Request and the
copy of the translation, to the party or person to be served in
person through the sheriff by the process server whom he may
appoint or his authorized -agent.

(2) No Court fees shall be charged in respect of the service. The
particulars of charges of the person employed to effect service
shall be submitted to the Taxing Master of the Supreme Court
who shall certify the amount properly payable in respect

. thereof. .

(3) The Prothonotary shall transmit to the Consular or other authority
making the Request a Certificate establishing the fact and the
date of the service in person, or indicating the reasons for which
1t has not been possible to effect it, and at the same time shall
notify to the said Consular or other authority the amounf to
the charges certified under paragraph (2) hereof.

OrpeErR XII
APPEARANCE.

fﬁ 1. A defendant shall enter. his appearance in the Prothonotary’s
ce.

2. A defendant shall enter his appearance to a writ of summons by
delivering to the Prothonotary a memorandum in' writing, dated on the day
of its delivery, and containing.the name of the defendant’s solicitor,
or stating that the defendant defends in person. He shall at the
same time deliver to the officer a duplicate of the memorandum, which the
officer shall seal with the official seal, showing the date on which it is sealed,
and then return it to the person entering the appearance, and the duplicate
memorandum so sealed shall be a certificate that the appearance was entered
on the day indicated by the seal. o

3. A defendant shall, on the day on which he enters an appearance to
a writ of summons, give notice -of his appearance to the plaintifi’s solicitor,
or, if the plaintiff sues in person, to the plaintiff himself by serving in the
ordinary way at the address for service, or by prepaid letter directed to that
address and posted on the day of entering appearance in'due course of post,
the sealed duplicate memorandum. :

4. The solicitor of a defendant appearing by a solicitor shall state in
such memorandum his place of business, which shall be his address jor

service if such place of business .be not more than three miles from the .

office of the Prothonotary, and also, if his-place of business shall be more

than three miles from the office of the Prothonotary, another place, to be his.

A,
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address for service, which shall not be more than three miles from the office
of the Prothonotary; and where any such solicitor is only agent of another
solicitor, he shall add to his own name or firm and place of business the
name or firm and place of business of the principal solicitor.

5. A defendant appearing in person shall state in such memorandum
his address, and a place, to be his address for service, which shall not be
more than three miles from the office of the Prothonotary.

6. If the memorandum does not contain such address it shall not be
received ; and if any such address shall be illusory or fictitious, the appear-
ance may be set aside by the Court or a Judge, on the application of the
plaintiff, and the plaintiff may be permitted to proceed by filing the pro-
ceedings in the Prothonotary’s Office without further service.

7. The memorandum of appearance shall be in the Form No. 1 in
Appendix A,’ Part II., with such variations as the circumstances of the case
may require. )

8. Upon receipt of a memorandum of appearance, the officer shall
forthwith enter the appearance in the Cause Book.

9. If two or more defendants in the same action shall appear by the
same solicitor and at the same time, the names of all the defendants so
appearing shall be inserted in one memorandum.

10. A solicitor not entering an appearance in pursuance of his written
undertaking so to do on behalf of any defendant shall be liable to an attach-
ment. '

11. A defendant may appear at any time before judgment. If he appear
at any time after the time limited by the writ for appearance, he shall on
the same day give notice thereof to the plaintiff’s solicitor, or to the plaintift
himself if he sues in person, and he shall not, unless the Court or Judge
otherwise orders, be entitled to any further time for delivering his defence,
or for any other purpose, than if he had appeared according to the writ.

12. Any person not named as a defendant in a writ of summons for the
recovery of land may by leave of the Court or Judge appear and defend, on
filing an affidavit showing that he is in possession of the land either by
himself or his tenant, and the Court or a Judge shall have power to strike out
or confine appearances or defences set up by persons not in possession
by themselves or their tenants.

13. Any person appearing to defend an action for the recovery of land
as landlord in respect of property whereof he isin posscssion only by his
tenant, shall state in his appearance that he appears as landlord.

14. Where a person not named as defendant in any writ of summons
for the recovery of land has obtained leave of the Court or Judge to appear
and defend, he shall. enter an appearance according to the foregoing Rules,
intituled in the action against the party named in the writ as defendant, and
shall forthwith give notice of such appearance to the plaintiff’s solicitor, or
to the plaintiff if he sues in person, and shall in all subsequent proceedings
he named as a party defendant to the action. ’

15. Any person appearing to a writ of summons for the recovery of
land shall be at liberty to limit his defence to a part only of the property
mentioned in the writ, describing that part with reasonable certainty in his
memorandum of appearance or in a notice intituled in the cause, and signed
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by him or his solicitor ; such notice shall be served within four days after
appearance, and an appearance where the defence is not so limited shall be
deemed an appearance to defend for the whole. T o

Nutiee ot 16. The notice mentioned in' the last preceding Rule shall be in the
Form No. 3, in Appendix A, Part IL, with such varlations as'circumstances
may require. : : :

Botting aside. 17. A defendant before appearing shall be at liberty, without obtaining

sprearmnce. an order to entér or entering a conditional appearance, to serve notice of
motion to set aside the service upon him of the writ or of notice of the writ
or to discharge the order authorizing such service.

OrpER XIII.
DEFAULT OF APPEARANCE.

Detaltot 1. When no appearance has been entered to a writ of summons for a
intaat or person defendant who is-an infant or a person of unsound mind not so found by
mind Apyiies- inquisition, the plaintiff shall before proceeding with the action against the
gurasa. -~ defendant apply to the Court or a Judge for an order that some proper
person be assigned guardian of such defendant, by whom he may appear and
defend the action. But no_such order shall be made unless it appears on the
hearing of such application that the writ of summons was duly served, and
that notice. ot such application' was after the expiration of the time allowed
for appearance, and at least six clear days before the day in such notice
named for hearing the application, served upon or left at the' dwelling-house
of the person with whom or under. whose care such defendant was at the
time of serving such Writ of summons, and also (in the case of such defendant
being an infant not residing with or under the care of his father or guardian)
served upon or left at the dwelling-house of the father or guardian, if any,
of such infant, unless the Court or Judge at the time of hearing such applica-

tion shall dispense with such last-mentioned service. .
Amdavit 2. Where any defendant fails to appear to a writ of summons and the

of service. . . . . .
plaintiff is desirous of proceeding upon default of ‘appearance under any of
the following Rules of this Order, or under Order XV., Rule 1, he shall, before
taking such proceeding upon default, file an affidavit of service, or of notice
in lieu of service (as the case may be). R - -

Fioal judgment - - 3. Where the writ of summons is indorsed for a liquidated demand,

tadorsed tor whether specially or otherwisé, and the defendant fails or all the defendants

demand. (if more than one) fail to appear thereto, the plaintiff may enter final judg-
ment for any sum not exceeding the sum indorsed on the writ, together with
interest at the rate specified (if any), or (if no rate be specified) at the rate
of eight per cent. per annum, to the date of the judgment and costs. ' ‘

W hare daim for 4. Where the writ of summons is indorsed for a liquidated demand,

demand foa whether speplally or otherwise, and there are several' defen’dan?s; of whom

smist - one or more appear to the writ and another or others of them fail to appear,

appenring. the plaintiff may enter final judgment as in the preceding Rule against such -
as have not appeared, and may issue execution upon such judgment: without
prejudice to his right'to proceed with his:action against such as-have
appeared. : T ' ‘

®,
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5. Where the writ is indorsed with a claim for pecuniary damages only,
or for detention of goods with or without a claim for pecuniary damages, and

the defendant fails, or all the defendants, if more than one, fail, to appear,

the plaintiff may enter interlocutory judgment, and the value of the goods

and the damages, or the damages only, as the case may be, in respect of the

causes of action disclosed by the indorsement on the writ of summons shall

glt; ascertained by the Prothonotary unless the Court or Judge otherwise
irect. )

6. Where the writ is indorsed as in the last preceding Rule mentioned
and there are several defendants, of whom one or more appear to the writ
and another or others of them fail to appear, the plaintiff may sign inter-
locutory judgment against the defendant or defendants so failing to appear,
and the value of the goods and the damages, or either of them, as the case
may be, may be assessed, as against the defendant or defendants suffering
judgment by default at the same time as the trial of the action or issue therein
against the other defendant or defendants, unless the Court or a Judge shall
otherwise direct. Provided that the Court or a Judge may order that the
value and amount of damages, or either of them. shall be ascertained in
any way which the Court or Judge may direct.

6a. Whenever the Court or a Judge has ordered an assessment by jury
the plaintiff shall on entering any interlocutory judgment under this Order
leave with the Prothonotary a memorandum in writing of the number of
jurors by whom he desires the assessment shall be made, and shall pay the
proper jury fees thereon. ,

68. In actions in which no appearance shall be entered, and in which
it shall appear to the Court or a Judge that the amount of damages sought
to be recovered by the plaintiff is substantially a matter of calculation,
the Court or a Judge may direct that the amount for which final judg-
ment is to be entered shall be ascertained and further proceedings had
thereon as hereinafter provided by Order XXXVI.,, Rule 46, in cases of
trial.

7. Where the writ is indorsed with a claim for pecuniary damages only,
or for detention of goods with or without a claim for pecuniary damages, and
is further indorsed for a liquidated demand, whether s ecially or otherwise,
and any defendant fails to appear to the writ, the plaintiff may enter final
judgment for the debt or liquidated demand, interest, and costs against the
defendant or defendants failing to appear, and interlocutory judgment for
the value of the goods and the damages, or the damages only, as the case
may be, and proceed as mentioned in such of the preceding Rules of this Order
as may be applicable.

8. In case no appearance shall be entered in an action for the recovery
of land within the time limited for appearance, or if an appearance be-entered
but the defence be limited to part only, the plaintiff shall be at liberty to
enter a judgment that the person whose title is asserted in the -writ shall
recover possession of the land, or of the part thereof to which the defence
does not apply. .

9. Where the plaintiff has indorsed a claim for mesne profits, arrears of
rent, double value, or damages for breach of contract, or wrong or injury to
the premises claimed upon a writ for the recovery of land, he may enter
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judgment as in the last preceding Rule mentioned for the.land; and may
proceed as in the other preceding Rules of this Order as to such other clalm
v indorsed. .

10. Where judgment is entered pursuant to any of the preceding Ru]es
of this Order, it shall be lawful for the Court or a Judge to set 351de or vary
such judgment upon such terms as'may be just.

11.'In all actions not by the Rules of this Order othervvlse specially
provided for, in case the party served with the writ does not appear- W’lthln
the ‘time limited for appearance, upon the filing by the plaintifi of'a-proper
affidavit of service, and if the writ is not specially indorsed under Order 111,
Rule 6, of a statement of claim, the action may proceed as' if' such party
had appeared, subject as to-actions where an account 8 claimed to the’ pro
visions of Order XV. = . , ro
‘ 12. All such proceedings as are méntioned in or on any writ of summons,
capias, or fureign attachment, or iri any notice issued under theSupreme Court
Act 1928 or under any Rules, shall and may be had and taken in default of'a
defendant’s appearance or putting in special bail (or as the case may be).

13. Where the writ is indorsed with a claim om a bond within""the
Instruments Act 1928, section 25, and the defendant fails ‘to appear.theréte,
no statement of claim shall be-delivered; and the plaintiff may at once suggest
breaches by delivering a suggestion thereof to the: defendant or higf sohcltor,
and proceed as mentioned in the said Act. o e S

w - e, M .o

1 N ' R} " ,.
- Orper XIV. s "
LEAVE TO SIGN JUDGMENT OR DEFEND WHERE WRIT bPECIALLY INDORSED

1. (a), Where the defendant appems to a writ of summons specm,lly )

indorsed with :or accompanied by a statement of claini under Order IIL,
Rule 6, the plaintiff may on affidavit made by himself or by any | other

“person 'who can swear positively to the facts,: verlfymg t;he cause of action

and the amount claimed (if any llqmdated sum is claimed), and stating: that
in his belief there is no defence to the action except as to the ,amount-of
damages claimed if any, apply t6 a Judge for liberty to enter:judgment for
such remedy or relief as' upon the statement of claim -the plaintiff may be
entitled to. The Judge thereupon, unless the defenda,nt ‘shall satlsfy him
that he has a good defence to the action on the merits or shalldisclose
such facts as may be deemed sufficent to entitle him to defend the action
generally, may make an order empowering the plaintiff to enter’ such
judgment as may be just, having regard to the’ nature of th(, remedy or
relief claimed.

On _the hearing of any application under this Rule the Judge may if
he ‘think fit amend 'the .indorsement on the writ in any manner whet;her
the writ be sufficiently indorsed or not.

(b) If on the hearing of any application under thls Rule it shall appear
that any claim which could not have been specially ".indorsed under
Order III., Rule 6, has béén included in the indorsement on the -writ, the
Judge may, if he shall think fit, forthwith amend the indotsement by

-striking out such’ claim, or may deal with the claim speclally indorsed as

if no other claim had been included in the indorsement, and a.llow ‘the
action to proceed as respects the residue of the claim. i

L

4



Chapter I.—Civil Proceedings.

3909 Order XIV.

(¢) Where the plaintiff’s claim is for the delivery up of a specific
chattel (with or without a claim for the hire thereof or for damages for its
detention) the judge may make an order for the delivery up of the chattel
without giving the defendant any option of retaining the same upon paying
the assessed value thereof, and such order, if not obeyed, may be enforced
by a writ of attachment or a writ of delivery.

2. The applicationby the plaintift for leave to enter final judgment under
the last preceding Rule shall be made within five days aiter appearance,
or at any later time by leave of the Court or a Judge by summons returnable
not less than two clear days after service, accompanied by a copy of the affi-
davit and exhibits referred to therein.

3. (a) The defendant may show cause against such application by
affidavit or (except in actions for the recovery of land) by
offering to bring into Court the sum indorsed on the writ, or
the Judge may allow the defendant or any other person to be
examined upon oath. .

(6) The affidavit shall state whether the defence alleged goes to the
whole or to part only, and (if so) to what part of the plaintiff’s
claim.

(¢) The Judge may, if he think fit, order the plaintiff or the defen-
dant, or, in the case of a corporation, any officer thereof, to
attend and be examined and cross-examined upon oath, or tc
produce any papers, books, or documents, or copies of or
extracts therefrom.

4. If it appear that the defence set up by the defendant applies only to

a part of the plaintifi’s claim, or that any part of his claim is admitted, the o

plaintifi shall have judgment forthwith for such part of his claim as the
defence does not apply to or as is admitted, subject to such terms (if any) as
to suspending execution, or the payment of the amount levied or any part
thereof into Court by the Sheriff, the taxation of costs, or otherwise, as the
Judge may think fit. And the defendant may be allowed to defend as to
the residue of the plaintiff’s claim.

5. 1f 1t appears to the Judge that any defendant has a good defence to
or ought to be permitted to defend the action, and that any other defendant
has not such defence and ought not to be permitted to defend, the former
may be permitted to defend, and the plaintiff shall be entitled to enter final
judgment against the latter, and may issue execution upon such judgment
without prejudice to his right to proceed with his action against the
former.

6. Leave to defend may be given unconditionally or subject to such
terms as to giving security or time or mode of trial or otherwise, as the
Judge may think fit.

7. The Judge may, with the consent of all parties, dispose of the action
finally and without appeal in a summary manner. '

8. Where leave, whether conditional or unconditional, is given to defend,
the Judge may give all such directions as to the further conduct of the
action as might be given on a summons for directions under Order XXX.,

1829.—3 -
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vand may direct that the affidavit filed by the defendant.under this Order
shall serve in lieu of defence, and may order the action to be forthwith
set down for trial, and may define the issues that are to be tried.

9. A tenant shall have the same right to relief after a judgment under

this Order for the recovery of land on the ground of forfeiture for non-pay-

ment of rent, as if the judgment had been given after trial.

- OrpER X1V (4).
* SUMMARY JUDGMENT BY DEFENDANT.

1. Any defendant to an action may within ten daysafter appearance
or at any later time by .leave of the Court or a Judge apply to a Judge
for summary judgment, and the Judge if satisfied that the action is frivolous
‘or vexatious, that the defendant has a good defence on the merits, or that
‘thé action should be disposed of summarily or without pleadings, may
nrder—

. ‘that judgment be entered for the defendant with or without costs;

that the plaintiff shall proceed to trial without pleadings; or
if all parties consent, may dispose of the action finally and without
appeal in a suinmary manner.

s

. 2. (a) The plaintift may show cause against such application by affidavit
o or by viwd voce evidence.

(6) The Judge may, if he think fit, order the plaintiff or the defendant
or in the case of a corporation any officer thereof to attend
and be examined and cross-examined upon oath or to produce
any papers, books, or documents, or copies of -or extracts
therefrom. : ©o

* 3. If the Judge directs that the action shall proceed to trial he shall
give all such directions as to the further' conduct of the action as might be
given on a summons for directions under Qrder XXX., and may order the
action to be forthwith set down for trial, and may define the issues that are
to be tried. : .

OrpER XV.
APPLICATION FOR ACCOUNT.

1. Where a writ of summons has been indorsed for an account, under
Order III., Rule 6, or where the indorsement on awrit of summons involves
taking an account, if the defendant either fails to appear or does not after
appearance, by affidavit or otherwise satisfy the Court or. a Judge that there

o

" is some preliminary question to be tried, an order for the proper iccounts,

Application’ s
. for It, * :

with all necessary inquiries and directions now usual in the Court in similar
cases, shall be forthwith made. . ' o )

. 2. An application for such order as mentioned in the last preceding
Rule shall be made by summons, and be supported by an affidavit when

., necessary, filed on behalf of the plaintiff, stating concisely the grounds of his

claim to an account. The application may be made at any time after the
time for entering an appearance has expired. '
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OrpER XVI.
PARTIES.
1. Generally.

1. All persons may be joined in one action as plaintifs, in whomany right
to relief in respect of or arising out of the same transaction or series of trans-
actions is alleged to exist, whether jointly, severally, or in the alternative,
where, if such persons brought separate actions any common question of
law or fact would arise; provided that, if upon the application of any
defendant it shall appear that such joinder may embarrass or delay the trial
of the action, the Court or a Judge may order separate trials, or may make
such other order as may be expedient, and judgment may be given for such
one or more of the plaintiffs as may be found to be entitled to relief, for such
relief as he or they may be entitled to, without any amendment. But the
defendant, though unsuccessful, shall be entitled to his costs occasioned by
$o joining any person who shall not be found entitled to relief, unless the
Court or a Judge in disposing of the costs shall otherwise direct.

1a. No other action shall be brought against the defendant by any
person so joined as plaintiff in respect of the same cause of action unless by
leave of the Court or a Judge.

2. Where an action has been commenced in the name of the wrong
person as plaintiff, or where it is doubtful whether it has been commenced in
the name of the right plaintiff, the Court or a Judge may, if satisfied that it
has been so commenced through a bond fide mistake, and that it is necessary
for the determination of the real matter in dispute so to do, order any other
person or persons to be substituted or added as plaintiff or plaintifis upon
such terms as may seem just.

3. Where in an action any person has been improperly or unnecessarily
joined as a co-plaintiff, and a defendant has set up a counter-claim or set-off,
he may obtain the benefit thereof by establishing his set-off or counter-claim
as against the parties other than the co-plaintiff so joined, notwith-
standing the misjoinder of such plaintiff or any proceeding consequent
thereon.

4. All persons may be joined as defendants against whom the right
to any relief is alleged to exist, whether jointly, severally, or in the alter-
native. And judgment may be given against such one or more of the
defendants as may be found to be liable according to their respective
liabilities, without any amendment.

5. It shall not be necessary that every defendant shall be interested as
to all the relief prayed for, or as to every cause of action included in
any proceeding against him; but the Court or a Judge may make such order
as may appear just to prevent any defendant from being embarrassed or put
to expense by being required to attend any proceedings in which he may
have no interest.

6. The plaintiff may, at his option, join as parties to the same action all
or any of the persons severally, or jointly and severally, liable on any one
contract, including parties to bills of exchange and promissory notes.

Persons
claiming jointly,
severally, or in
the alternative
may be
plaintiffs,

No other actlon
to be brought
for same claim.

Plalntifls may
be sabstituted
or added.

Counter-claim
or set-off in case
of misjoinder.

Defendants may
be sued jointly,
severally, or in
the alternative,

Defendant
baving only
partial lntercat,

Plalntiff may
1oln les

ointly and
severally
Lable,



Chapter I.-—Civil Proceedings.

Plaintiff in
doubt may join
defendants tor
altarnatlve
redress.

Trustees,
executors, and ,
represontative
parties.

Where parties
are nimerous.

Power to
approve
compromise in
absence of soms
of the persons
interested.

Amendment on

nisjolnder of
patties,

Application
tor it.

Order XVI. 3912

7. Where the plaintiff is in doubt as to the person from whom he 1s
entitled to redress, he may, in such manner as hereinafter mentioned or as
may be prescribed by any special order, join two or more defendants, to the
intent that the question as to which (if any) of the defendants is liable, and
to what extent, may be determined as between all parties.

8. Trustees, executors, and administrators may sue and be sued on
behalf of or as representing the property or estate of which they are trustees
or representatives without joining any of the persons beneficially interested
in the trust or estate, and shall be considered as representing such persons ;

“but the Court or a Judge may, at any stage of the proceedings, order any

of such persons to be made parties either in addition to or in lieu of the
previously existing parties.

This Rule shall apply to trustees, executors, and administrators suing or
sued in proceedings to enforce a security by foreclosure or otherwise.

9. Where there are numerous persons having the same interest in one
cause or matter, one or more of such persons may sue or be sued, or may be
authorized by the Court or a Judge to defend in such cause or matter on
behalf or for the benefit of all persons so interested.

10. When in proceedings concerning a trust a compromise is proposed,
and some of the persons interested in the compromise are not parties to the
proceedings, but there are other persons in the same interest before the Court
and assenting to the compromisc, the Court or a Judge, if satisfied that the
compromise will be for the benefit of the absent persons, and that to require
service on such persons would cause unreasonable expense or delay, may
approve the compromise and order that the same shall be binding on the
absent persons, and they shall be bound accordingly, except where the order
has been obtained by fraud or non-disclosure of material facts.

11. No cause or matter shall be defeated by reason of the misjoinder or
non-joinder of parties, and the Court may in every cause or matter deal
with the matter in controversy so far as regards the rights and interests of
the parties actually before it. The Court or a Judge may, at any stage of
the proceedings, either upon or without the application of either party, and
on such terms as may appear to the Court or a Judge to be just, order that
the names of any partics improperly joined, whether as plaintiffs or as de-
fendants, be struck out, and that the names of any parties, whether plaintifls
or defendants, who ought to have been joined, or whose presence before the
Court may be necessary in order to enable the Court effectually and com-
pletely to adjudicate upon and settle all the questions involved in the cause
or matter, be added. No person shall bé added as a plaintiff suing without
a next friend, or as a next friend of a plaintiff under any disability, without
his consent in writing thereto. Every party whose name is so added as
defendant shall be served with a writ of sumwons or notice in manner here-
inafter mentioned or in such manner as may be prescribed by any special
order, and the proceedings as against such party shall be deemed to have
begun only on the service of such writ or notice.

12. Any application to add or strike out or substitute a -plaintiff or
defendant may be made to the Court or a Judge at any time before trial by
motion or summons, or at the trial of the action in a summary manner.

e
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13. Where a defendant is added or substituted, the writ of summons
shall be amended accordingly and the plaintiff shall, unless otherwise
ordered by the Court or a Judge, file a copy of the writ as amended, and
serve the new defendant with such amended writ or notice in lieu of service

Where
defendant
added.

thereof in the same manner as original defendants are served, and the-

proceedings shall be continued as if the new defendant had originally been
made a defendant.

14, In all causes and matters it shall be sufficient to designate any of the
parties thereto, or any person referred to in any writ or pleading, by any
initial letter or letters or other contractions of the first or other name or
names, other than a surname, where the name of the party or person so
designated by such initial letter or letters or contraction is averred to be
unknown to the party using such initial letter or contraction.

3. Persons under Disability.

16. Infants may sue as plaintiffs by their next friends in the mannér
practised in the Court in its Equitable Jurisdiction previously to the com-
mencement of The Judicature Act 1883 ; and infants may, in like manner,
defend any action by their guardians appointed for that purpose.

17. Where lunatics and persons of unsound mind not so found by
inquisition might respectively before the passing of the Judicature Act
1883 have sued as plaintiffs or would have been liable to be suéd as de-
fendants in any action or suit they may respectively sue as plaintiffs in any
action by their committee or next friend, and may defend any action by
their committees or guardians appointed for that purpose.

18. An infant shall not enter an appearance except by his guardian ad
laitem. No order for the appointment of such guardian shall be necessary,
but the solicitor applying to enter such appearance shall make and file an
affidavit in the Form No. 8. in Appendix A, Part IL., with such variations as
circnmstances may require.

19. Every infant served with a petition or notice of motion or summons
in a matter shall appear on the hearing thereof by a guardian ad litem in all
cases in which the appointment of a special guardian is not provided for. No
order for the appointment of such guardian ad litem shall be necessary,
but the solicitor by whom he appears shall previously make and file an
affidavit as in the last Rule mentioned.

20. Before the name of any person shall be used in any action as next
friend of any infant or other party or as relator such person shall sign a
written authority to the solicitor for that purpose, and the authority shall be
filed in the Prothonotary’s Office.

21. In all causes or matters to which an infant or person of unsound
mind (whether so found by inquisition or not) or person under any other
disability is a party any consent as to the mode of taking evidence or as to
any other procedure shall, if given with the consent of the Court or a Judge
by the next friend, guardian, committee, or other person acting on behalf of
the person under disability, have the same force and effect as if such party
were under no disability and had given such consent. Provided that no such
consent byany committee of a lunatic shall be valid as between him and the
lunatic unless given with the sanction of the Court or a Judge,
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4. Proceedings by or against Paupers.

22. Any person may be admitted in the manner heretofore accustomed
to sue or defend as a pauper on proof that he is not worth Fifty
pounds, his wearing apparel and the subject-matter of the cause or matter
only excepted. "

22A. Except undér special circumstances, no person shall be admitted
to sue or defend as a pauper who has directly or indirectly paid or agreed
to pay any sum of ymoney or who has given or agreed to give any security
to any legal practitioner or to any other person for the conduct of his
business in the Court.

23. A permson desirous of suing or defending as a pauper shall lay a case
before counsel for his opinion whether or not he has reasonable grounds for
proceeding or defending. ‘

24. No person shall be permitted to sue or defend as a pauper unless
the case laid before counsel for his opinion and his opinion therecn, with an
affidavit of the party or his solicitor that the case contains a full and true state-
ment of all the material facts to the best of his knowledge and belief, and also
distinctly denying that the applicant has directly or indirectly paid or agreed

- to pay any sum of money or has given or agreed to give any security toany

legal practitioner or to any other person for the conduct of his business in the
Court or stating fully the special circumstances relied upon in excuse, is
produced to the Court or Judge to whom the application is made.

25. A person admitted to sue or defend as a pauper shall not be liable
to any Court fee. .

26. Where a person is admitted to sue or defend as a pauper the Court
or a Judge may, if necessary, assign a counsel or solicitor, or both, to assist
him ; and a counsel or solicitor so assigned shall not be at liberty to refuse
his assistance unless he satisfies the Court or a Judge that he has some good
reason for refusing, and no fee shall be payable by a pauper to his assigned
counsel or solicitor.

27. Whilst a person sues or defends as a pauper no person shall take, or
agree- to take, or seek to obtain from him any fee, profit, or reward. for the
conduct of his business in the Court; and any person who takes, or agrees to
take, or seeks to obtain any such fee, profit, or reward shall be guilty of a
contempt of Court,

274, When a person intends to apply to be admitted to sue or defend as
pauper, any person who with knowledge of such intention takes, or agrees to
take, or seeks to obtain any fee, profit, or reward [dor the conduct of the
business in Court shall be guiltyfof a“contempt’of Court.

28. Ii any person admitted to sue or defend as a pauper gives or agrees
to give any such fee, profit, or reward he shall be forthwith dispaupered, and
shall not be afterwards admitted-again in the same cause to sue or defend as
a pauper.

29. No notice of motion shall be served or summons issued, and no
petition shall be presented on behalf of any person admitted to sue or defend
as a pauper except for the discharge of his solicitor, unless it is signed by
his solicitor. :

)
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30. It shall be the duty of the solicitor assigned to a person admitted
to sue or defend as a pauper to take care that no notice is served, or summons
issued, or petition presented without good cause.

31. Costs ordered to be paid to a person admitted to sue or defend as a
pauper shall, unless the Court or a Judge shall otherwise direct, be taxed as
in other cases. _

31A. When a person admitted to sue in formd pauperis omits to proceed
to trial pursuant to notice, he may be called upon by notice of motion or
summons to show cause to the Court or a Judge why he should not pay costs,
though he has not been dispaupered, and why all further proceedings should
not be stayed until such costs shall be paid. On the hearing of such notice
or summons the Court or the Judge may make such order as shall seem just.

A person admitted to sue or defend ¢n formd pauperis shall not in any case

be entitled to costs from the opposite party unless by order of the Court or a.

Judge.

5. Administration and Execution of Trusts.

32. (a) In any case in which the right of an heir-at-law, or'the next of
kin, or a class shall depend upon the construction which the Court or a Judge
may put upon an instrument, and it shall not be.known or shall be difficult to
ascertain who is or are such heir-at-law, or next of kin, or class, and the
Court or Judge shall consider that in order to save expense or for some other
reason it will be convenient to have the questions of construction
determined before such heir-at-law, next of kin, or -class shall have been
ascertained by means of inquiry or otherwise, the Court or Judge may appoint
some one Or More person or persons to represent such heir-at-law, next of
kin, or class; and the judgment of the Court or Judge in the presence of such
persons shall be binding upon the heir-at-law, next of kin, or class so
represented. . .

() In any other case in which an heir-at-law, or any next of kin, or a
class shall be interested in any proceedings, the Court or a Judge may, if
having regard to the nature and extent of the interest of such persons, or any
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of them, it shall appear expedient, on account of the difficulty of ascertaining .

such persons, or in order to save expense, appoint one Or mOore Persons
to represent such heir, or to represent all or any of such next of kin or class,
and the judgment or order of the Court or Judge in the presence of the persons
so appointed shall be binding upon the persons so represented.

33. Any residuary legatee devisee or next of kin entitled toa judgment or
order for the administration of the estate of a deceased person may have the
same without serving the remaining residuary legatees devisees or next of kin.

34. Any legatee interested in a legacy charged upon real estate, and any
person interested in the proceeds of real estate directed to be sold, and who
maybe entitled to a judgment or order for the administration of the estate of
a deceased person, may have the same without gerving any other legatee or
person interested in the proceeds of the estate. -

35. Any residuary devisee or heir entitled to the like judgment or order
may have the same without serving any co-residuary devisee or co-heir. .
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36. Any one of several cesturs que trustent under any deed or instrument
entitled to a judgment or order for, the execution of the trusts of the deed or
instrument may have the same without serving any other cestus que trust.

37. In all cases of actions for the prevention of waste or otherwise for
the protection of property one person may sue on behalf of himself and all
persons having the same interest.

38. Any executor, administrator, or trustee entitled thereto may have
a judgment or order against any one legatee, next of kin, or cestus que trust
for the administration of the estate or the execution of the trusts.

39. The Court or a Judge may require any person to be made a party
to any action or proceeding, and may give the conduct of the action or pro-
ceeding to such person as he may think fit, and may make such order in any
particular case as he may deem just for placing the defendant on the record
on the same footing with regard to costs as other parties having a common
interest with him in the matters in question.

40. Whenever in any action for the administration of the estate of a
deceased person, or the execution of the trusts of any deed or instrument, or
for the partition or sale of any- hereditaments, a judgment or order has been
pronounced or made—

(¢) Under Order XV.;
(6) Under Order XXXIII ; .

(¢) Affecting the rights or interests of persons not parties to the
action; : :

the Courtor a Judge may direct that any persons interested in the estate or
under the trust, or in the hereditaments, shall be served with notice of the
judgment or order, and after such notice they shall be bound by the proceedings
in the same manner as if they had been originally made parties, and shall be
at liberty to attend the proceedings under the judgment or order.

Any party so served may, within one month after such service, apply
to the Court or Judge to discharge, vary, or add to the judgment or order.

41. Tt shall not be necessary for any person served with notice of any
judgment or order to obtain an order for liberty to attend the proceedings
under such judgment or order, but such person shall be at liberty to attend
the proceedings upon entering an appearance in the Prothonotary’s Office in
the same manner and subject to the same provisions as a defendant entering
an appearance.

42. A memorandum of the service upon any person of notice of the
judgment or order in any action under Rule 40 shall be entered in the Pro-
thonotary’s Office upon due proof by affidavit of such service.

43. Notice of a judgment or order served pursuant to Rule 40 shall
be entitled in the action, and there shall be indorsed thereon a memorandum
in the Form No. 28, Appendix G. :

44. Notice of a judgment or order on an infant or person of unsound
mind not so found by inquisition shall be served in the same manner as a
writ of summons in an action. . oL E Do

N
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45. In any cause or matter to execute the trusts of a will it shall not
be nacessary to make the heir-at-law a party, but the plaintiff shall be at
liberty to make the heir-at-law a party where he desires to have the will
established against him.

46. If in any cause, matter, or other proceeding it shall appear to the
Court or a Judge that any deceased person who was interested in the matter
in question has no legal personal representative, the Court or Judge may
proceed in the absence of any person representing the estate of the deceased
person, or may appoint some person to represent his estate for all the pur-
poses of the cause, matter, or other proceeding on such notice to such persons

Helr-at-law not
necesaary party.

Precedure

where no
personal .
representative.

(if any) as the Court or Judge shall think fit, either specially or generally by -

public advertisement; and the order so made, and any order cousequent
thereon, shall bind the estate of the deceased person in the same manner in
every respect as if a duly constituted legal personal representative of the
deceased had been a party to the cause, matter, or proceeding.

47. In any cause or matter for the administration of the estate of a
deceased person no party other than the executor or administrator
shall, unless by leave of the Court or a Judge, be entitled to appear
either in Court or in Chambers on the claim of any person not a party to the
cause against the estate of the deceased in respect of any debt or liability.
The Court or a Judge may direct or give liberty to any other party to the
cause or matter to appear, either in addition to or in the place of the executor
or administrator, upon such terms as to costs or otherwise as they or he shall
think fit.

OrpER XVIaA,
THIRD PARTY PROCEDURE.

1. (1) Where in any action a defendant claims as against any person
not already a party to the action (in this Order called the third party)—

(a) that he is entitled to contribution or indemnity, or

(b) that he is entitled to any relief or remedy relating to or connected
with the original subject-matter of the action and substantially
the same as some relief or remedy claimed by the plaintiff,
or :

(c) that any question or issue relating to or connected with the said
subject-matter is substantially the same as some question or
issue arising between the plaintiff and the defendant and should
properly be determined not only as between the plaintiff and
the defendant but as between the plaintiff and defendant and
the third party or between any or either of them,

the Court or Judge may give leave to the defendant to issue and serve a
“ third-party notice.”

(2) The Court or Judge may give leave to issue and serve a * third-party
notice ” on an ex parfe application supported by affidavit, or, where the
Court or Judge directs a summons to the plaintiff to be issued, upon the
hearing of the summons. }

2. (1) The notice shall state the nature and grounds of the claim or
the nature of the question or issue sought to be determined and the nature
and extent of any relief or remedy claimed. It shall be in accordance with
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the Form No. 1 in Appendix B, with such variations as circumstances may
require, and shall be sealed and served on the third party in the same
manner as a writ of summons is sealed and served. '

(2) The notice shall, unless otherwise ordered by the Court or Judge,
be served within the time limited for delivering the defence or, where the
notice is served by a defendant to a counter-claim, the reply, and with' it
there shall be served a copy of the writ of summons or originating summons
and of any pleadings delivered in the action.

3. The third party shall, as from the time of the service upon him of
the notice, be a party to the action with the same rights in respect of his
defence. against any claim made against him and otherwise as if he had
been duly sued in the ordinary way by the defendant.

4. The third party may enter an appearance in the action within eight
days from service or within such further time as may be directed by the

"Court or Judge and specified in the notice :

Provided that a third party failing to appear within such time may
apply to the Court or Judge for leave to appear, and such leave may be
given upon such terms, if any, as the Court or Judge shall think fit.

5. If a third party duly served with a third-party notice does not
enter an appearance or makes default in delivering any pleading which he
has been ordered to deliver, he shall be deemed to admit the validity of
and shall be bound by any judgment given in the action, whether by
consent or otherwise, and by any decision therein on any question specified
in the notice ; and when contribution or indemnity or other relief or remedy
1s claimed against him in the notice, he shall be deecmed to admit his liability

. In respect of such contribution or indemnity or other relief or remedy.
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6. Where a third party makes defanlt in entering an appearance or
delivering any. pleading which he has been ordered to deliver and the
defendant giving the notice- suffers judgment by default, such defendant
shall -be entitled at any time, after satisfaction of the judgment against
himself, or before such satisfaction by leave of the Court or J udge, to enter
judgment against the third party to the extent of any contribution or
indemnity claimed in the third-party notice, or by leave-of the Court or
Judge to enter such judgment in respect of any other relief or remedy
claimed as the Court or a Judge shall direct: Provided that it shall be
lawful for the Court or Judge to set aside or vary such judgment against
the third party upon such terms as may seem just.

7. (1) If the third party enters an appearance the defendant giving-

notice may, after serving notice of the intended application upon the
plaintiff, the third party and any other defendant, apply to the Court or
Judge for directions, and the Court or Judge may—

(a) where the liability of the third party to the defendant giving the
notice is established on the hearing of the application, order
such judgment as the nature of the case may require to be
entered against the third party in favour of the defendant
giving the notice, or ’

M.
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(b) if satisfied that there is a question or issue proper to be tried as
between the plaintiff and the defendant and the third, party
or between any or either of them as to the liability of the
defendant to the plaintiff or as to the liability of the third
party to make any contribution or indemnity claimed, in
whole or in part, or as to any other relief or remedy claimed
in the notice by the defendant or that a question or issue
stated in the notice should be determined not only as between
the plaintiff and the defendant but as between the plaintiff,
the defendant and the third party or any or either of them,
order such question or issue to be tried in such manner as the
Court or Judge may direct, or

(¢) dismiss the application.

(2) Any directions given pursuant to this Rule may be given either
before or after any judgment has been signed by the plaintiff against the
defendant in the action, and may be varied from time to time and may be
rescinded.
rud (3) The third party proceedings may at any time be set aside by the
Judge.

8. The Court or Judge upon the hearing of the application for directions
may, if it shall appear desirable to do so, give the third party liberty to
defend the action, cither alone or jointly with the original defendant, upon
such terms as may be just, or to appear at the trial and take such part
therein as may be just, and generally may order such proceedings to be
taken, pleadings or documents to be delivered, or amendments to be made,
and give such directions as to the Court or Judge shall appear proper for
having the question and the rights and liabilities of the parties most
conveniently determined and enforced and as to the mode and extent in
or to which the third party shall be bound or made liable by the decision
or judgment in the action.

9. (1) Where the action is tried, the Judge who tries the action may.
at or after the trial, enter such judgment as the nature of the case may

- require for or against the defendant giving the mnotice against or for the

third party, and may grant to the defendant or to the third party any
relief or remedy which might properly have been granted if the third party
had been made a defendant to an action duly instituted against him by the
defendant :

Provided that execution shall not be issued without leave of the Court
or a Judge until after satisfaction by the defendant of the judgment against
him.

(2) Where the action is decided otherwise than by trial, the Court or
Judge may, on application by motion or summons, make such order as the
nature of the case may require, and, where the plaintiff has recovered
judgment against the defendant, may order such judgment as may be just
to be entered for or against the defendant giving notice against or for the
third party.

10. The Court or Judge may decide all questions of costs as between

" a third party and other parties to the action, and may order any one or

more of them to pay the costs of any other, or others, or give such directions
as to costs as the justice of the case may require.

Leave to
defend,

At trial

Costs.



Chapter I.—Civil Proceedings.
Orders XVI. (), XVIL. 3920

Fourth and
subsequent
parties,

Co-defendants.

Third Party
procedurs.

Counterclalm.

No abatement
by marriage,
&c,

11. (1) Where a third party makes as against any person not already
a party to the action such a claim as is defined in Rule 1 of this Order,
the provisions of this Order regulating the rights and procedure as between
the defendant and the third party shall apply mutatis mutandis as between
the third party and such other person, and the Court or Judge may give
leave to such third party to issue a third-party notice, and the preceding
Rules of this Order shall apply mutatis mutandis, and the expression
“ third-party notice ” and “ third party ” shall apply to and include every
notice so issued and every person served with such notice respectively.

(2) Where a person served with a notice under this Rule by a third
party in turn makes such a claim as is defined in Rule 1 of this Order
against another person not already a party to the action, this Order as
applied by this Rule shall have effect as regards such further person and
any other further person or persons so served and so on successively.

12. (1) Where a defendant claims against another defendant—

(@) that he is entitled to contribution or indemnity, or
(b) that he is entitled to any relief or remedy relating to or connected
with the original subject-matter of the action and substantially
the same as some relief or remedy claimed by the plaintift, or
(c) that any question or issue relating to or connected with the said
subject-matter is substantially the same as some question or
issue arising between the plaintiff and the defendant making
the claim and should properly be determined not only as
between the plaintiff and the defendant making the claim but
as between the plaintifi and that defendant and another
defendant or between any or either of them,
the defendant making the claim may without any leave issue and serve on
such other defendant a notice making such claim or specifying such question
or Issue.

(2) No appearance to such notice shall be necessary and the same
procedure shall be adopted for the determination of such claim, question
or issue between the defendants as would be appropriate under this Order
if he were a third party. .

(3) Nothing herein contained shall prejudice the rights of the plaintiff
against any defendant to the action. . .

13. In this Order the words *“ plaintiff ” and “ defendant ” respectively
shall include a plaintiff and defendant to a counterclaim.

OrDER XVII.
CHANGE OF PARTIES BY DEATH, ETC.

1. A cause or matter shall not become abated by reason of the marriage,
death, or insolvency of any of the parties, if the cause of action survive or
continue, and shall not become defective by the assignment, creation, or
devolution of any estate or title pendente lite ; and whether the cause of
action survives or not, there shall be no abatement by reason of the death of
either party between the verdict or finding of the‘issues of fact and the
judgment, but judgment may in such case be entered, notwithstanding the
death. :

Q
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2. In case of the marriage, death, or insolvency, or devolution of estate
by operation of law, of any party to a cause or matter, the Court or a Judge
may, if it be deemed necessary for the complete settlement of all the questions
involved, order that the husband, personal representative, trustee, or other
successor in interest (if any) of such party be made a party or be served
with notice in such manner and form as hereinafter prescribed, and on such
terms as the Court or Judge shall think just, and shall make such order
for the disposal of the cause or matter as may be just.

3. In case of an assignment, creation, or devolution of any estate or
title pendente lite, the cause or matter may be continued by or against the
person to or upon whom such estate or title has come or devolved.

4. Where by reason of marriage, death, or insolvency, or any other
event occurring after the commencement of a cause or matter, and causing
a change or transmission of interest or liability, or by reason of any person
interested coming into existence after the commencement of the cause or
matter, it becomes necessary or desirable that any person not already a
party should be made a party, or that any person already a party
should be made a party in another capacity, an order that the pro-
ceedings shall be carried on between the continuing parties, and such new
party or parties, may be obtained ex parte on application to the Court or a
Judge, upon an allegation of such change, or transmission of interest or
liability, or of such person interested having come into existence.

5. An order obtained as in the last preceding Rule mentioned shall,
unless the Court or Judge shall otherwise direct, be served upon the con-
tinuing party or parties, or their solicitors, and also upon each such newparty,
unless the person making the application be himself the only new party, and
the order shall from the time of such service, subject nevertheless to the next
two following Rules, be binding on the persons served therewith, and every
person served therewith who is not already a party to the cause or matter
shall be bound to enter an appearance thereto within the same time and in
the same manner as if he had been served with a writ of summons.

6. Where any person who is under no disability, or under no disability
other than coverture, or being under any disability other than coverture,
but having a guardian ad litem in the cause or matter, shall be served with
such order as in Rule 4 mentioned, such person may apply to the Court or
a Judge to discharge or vary such order at any time within twelve days from
the service thereof.

7. Where any person being under any disability other than coverture,
and not having a guardian ad litem in the cause or matter, is served with
any order as in Rule 4 mentioned, such person may apply to the Court or a
Judge to discharge or vary such order at any time within twelve days from
the appointment of a guardian ad litem for such party, and until such period
of twelve days shall have expired such order shall have no force or effect as
against such last-mentioned person.

8. When the plaintiff or defendant in a cause or matter dies, and the
cause of action survives, but the person entitled to proceed fails to proceed,
the defendant (or the person against whom the cause or matter may be con-
tinued) may apply by summons to compel the plaintiff (or the person entitled
to proceed) to proceed within such time as may be ordered ; and in default
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of such proceeding, judgment may be entered for the defendant, or as the
case may be, for the person against whom the cause or matter might have
been continued ; and in such case, if the plaintiff has died, execution may
issue, as in the case provided for by Order XLiI., Rule 23.

9. When any cause or matter becomes abated, or in the case of any
such change of interest as is by this order provided for, the solicitor for the
plaintiff or person having the conduct of the cause or matter, asthe case
may be, shall certify the fact to the Prothonotary, who shall cause an entry
thereof to be made in the Cause Book opposite to the name of such cause
or matter.

10. Where any cause or matter shall have been standing for one
year in the Cause Book marked as ““abated,” or standing over generally,
such cause or matter at the expiration of the year shall be struck out of the
Cause Book.

OrpErR XVIII.
JOINDER OF CAUSES OF ACTION.

1. Subject to the following Rules of this Order the plaintiff may unite
in the same action several causes of action, but if it appear to the Court or
a Judge that any such causes of action cannot be conveniently tried or disposed
of together, the Court or Judge may order separate trials of any of such
causes of action to be had, or may make such other order as may be necessary
or expedient for the separate disposal thereof.

2. No cause of action shall, unless by leave of the Court-or a Judge,
be joined with an action for the recovery of land, except claims in respect
of mesne profits or arrears of rent or double value in respect of the premises
claimed, or any part thereof, and damages for breach of any contract under
which the same, or any part thereof, are held, or for any wrong or injury
to the premises claimed.

Provided that nothing in this Order contained shall prevent any plaintiff
in any action for foreclosure or redemption from asking for or obtaining an
order against the defendant for delivery of the possession of the mortgaged
property to the plaintiff, on or after the order absolute for foreclosure or
redemption, as the case may be, and such an action for foreclosure or
redemption, and for such delivery of possession shall not be deemed an action
for the recovery of land within the meaning of these Rules.

Provided also that in case any mortgage security shall be foreclosed by
reason of the default to redeem by any plaintiff in a redemption action, the
defendant in whose favour such foreclosure has taken place may, by motion
or summons, apply to the Court or a Judge for an order for delivery to him
of possession of the mortgaged property, and such order may be made
thereupon as the justice of the case shall require.

3. Claims by a trustee in insolvency as such shall not, unless by leave
of the-Court or a Judge, be joined with any claim by him in any other
capacity. .

4. Claims by or against husband and wife may be joined with claims by
or against either of them separately.
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5. Claims by or against an executor or administrator as such may be
joined with claims by or against him personally, provided the last-mentioned
claims are alleged to arise with reference to the estate in respect of which
the plaintiff or defendant sues or is sued as executor or administrator.

6. Claims by plaintiffs jointly may be joined with claims by them or
any of them separately against the same defendant.

7. The last three preceding Rules shall be-subject to Rules 1, 8, and 9
of this Order.

8. Any defendant alleging that the plaintiff has united in the same
action several causes of action which cannot be conveniently disposed of
together may at any time apply to the Court or a Judge for an order con-
fining the action to such of the causes of action as may be conveniently dis-
posed of together.

9. If, on the hearing of such application as in the last preceding Rule
mentioned, it shall appear to the Court or a Judge that the causes of action
are such as cannot all be conveniently disposed of together, the Court or a
Judge may order any of such causes of action to be excluded and consequential
amendments to be made, and may make such order as to costs as may be just.

OrDER XVIIIa.
REQUEST FOR PLEADINGS.

1. The plaintiff may indorse on the writ a notice that he requires pleadings
and if he do not do so any other party may, within five days after his appearance,
give notice to the plaintiff that such party desires pleadings.

2. If such notice be given, pleadings may (subject to Order XX., Rule 1)
be delivered between the parties. Such pleadings shall be subject to the same
rules as if they had been delivered pursuant to an order.

" 3. The costs of pleadings shall ultimately be borne by the party giving
such notice, unless a Judge shall otherwise order. .

4. If no such notice as aforesaid be given, the action shall proceed to trial
without pleadings, unless a Judge shall otherwise order.

5. When the plaintiff givessuchnotice asaforesaid, he shall (subject to Order
XX.,Rule 1)deliver a statement of claim to each defendant within 21 days after
such defendant has entered an appearance, unless a Judge shall otherwise order.

6. If any other party gives such notice as aforesaid, the plaintiff shall
deliver a statement of claim to each defendant who has appeared within 21
days after receipt of such notice, unless the plaintiff or the party giving such
notice states therein that the indorsement on the writ is sufficient, or unless
a Judge shall otherwise order.

7. If the plaintiff desires that the indorsement on the writ shall stand
in place of a statement of claim he shall so state in his notice. In that event
no statement of claim shall be delivered unless some other party gives notice
that he requires one, when a statement of claim shall be delivered within
21 days after the service of such notice, unless a Judge shall otherwise order.

8. If the indorsement on the writ stands in place of a statement of claim,
the statement of defence shall be delivered within ten days after the appearance
of the party delivering such defence,unless a Judge shall otherwise order, and
all subsequent pleadings, if any, shall be subject to the same rules as if they
had been delivered pursuant to an order.
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- OrpER XIX. -
PLEADING GENERALLY. )

1. The following rules of pleading shall be used in the Court, except
as provided by Order LXVIIL. .

2. Pleadings and particulars shall be as brief as the nature of the case
will admit, and the taxing officer in adjusting the costs of the action shall
at the instance of any party or may without any request inquire into any
unnecessary prolixity, and order the costs occasioned by such prolixity to
be borne by the party chargeable with the same. )

" 3. A defendant in an action may set off, or set-up by way of counter-
claim, against the claims of the plaintiff, any right or claim, whether such
gset-off or counter-claim sound in damages or not, and such set-off or counter-

claim shall have the same effect as a cross action, so as to enable the Court’

to pronounce a final judgment in the same action, both on the original and
on the cross claim. But the Court or a Judge may, on the application of
the plaintiff before trial, 1f in the opinion of the Court or Judge such set-off
or counter-claim cannot be conveniently disposed of in the pending action,
or oug?t not to be allowed, refuse permission to the defendant to avail himself
thereof. : :

4. Every pleading shall contain, and contain only, a statement in a
summary form of the material facts on which the party pleading relies for his
claim or defence, as the case may be, but not the evidence by which they are
to be proved, and shall when necessary be divided into paragraphs, numbered
consecutively. Dates, sums, and numbers shall be expressed in figures and
not in words. Signature of counsel shall not be necessary ; but where the
pleadings have been settled by counsel they shall be signed by him, and
if not so settled they shall be signed by the solicitor, or by the party if he
sues or defends in person. ' :

5. The Forms in Appendices C, D, and E, when applicable, and where

they are not applicable forms of the like character, as near as may be, shall be
used for all pleadings, and where such forms are-applicable and sufficient any
longer forms shall be deemed prolix, and the costs occasioned by such prolixity
shall be disallowed to or borne by the party so using the same, as the case
may be. : '
6. In all cases in which the party pleading relies on any contract or
on misrepresentation, fraud, breach of trust, wilful default, or undue
influence, and in all other cases in which particulars may be necessary
beyond such as are exemplified in the forms aforesaid, particulars (with
dates and items if necessary) shall be stated in the pleading ; provided that,
if the particulars be of debt, expenses, or damages, and exceed three folios,
the fact must be so stated,. with a reference to full particulars already
delivered or to be delivered with the pleading. Upon any taxation of costs
the taxing officer shall have regard to the provisions of this Rule when
dealing with the costs of any .application for particulars or of any.further
particulars. : - o

7. A further and better statement of the nature of the claim or defence,
or further and better particulars of any. matter stated in any pleading, notice,
or written proceeding requiring particulars; may in all cases be ordered,
upon such terms, as to costs and otherwise, as-may be just.

X
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7a. Before applying for particulars by summons or notice a party may
apply for them by letter. The costs of the letter and of any particulars
delivered pursuant thereto shall be allowable on taxation. Tn dealing with
the costs of any application for particulars by summons or notice, the
provisions of this rule shall be taken into consideration by the Court or
Judge.  No costs shall be allowed on taxation of any request for particulars
which is prolix unreasonable or unnecessary.

7B. Particulars of a claim shall not be ordered under Rule 7 to be
delivered before defence unless the Court or Judge shall be of opinion that
they arc necessary or desirable to enable the defendant to plead or ought
for any other special reason to be so delivered.

8. The party at whose instance particulars have been delivered under a
Judge’s order shall, unless the order otherwise provides, have the same
length of time for pleading after the delivery of the particulars that he had
at the return of the summons. Save as in this Rule provided, an order for
particulars shall not, unless the order otherwise provides, operate as a stay
of proceedings, or give any extension of time.

9. Every pleading may be cither printed, type-written, or written.

10. Every pleading or other document required to be delivered to a
party, or between parties, shall be delivered in the manner now in us¢ to the
solicitor of every party who appears by a solicitor, or to the party if he does
not appear by a solicitor, but if no appearance has been ecntered for any
party, then such pleading or document shall be delivered by being filed in
the Prothonotary’s office.

11. Every pleading shall be delivered between parties, and shall be
marked on the face with the date of the day on which it is delivered, the
reference to the number of the action, the title of the action, and the descrip-
tion of the pleading, and shall beindorsed with the name and place of business
of the solicitor and agent (if any) delivering the same, or the name and
address of the party delivering the same if he does not act by a solicitor.

12. Nothing in these Rules contained shall affect the right of any
defendant to plead not guilty by statute. And every defence of not guilty
by statute shall have the same effect as a plea of not guilty by statute has
heretofore had.  But if the defendant so plead he shall not plead any other
defence to the same cause of action without the leave of the Court or the
Judge.

13. Every allegation of fact in any pleading, not being a petition or
summons, if not denied specifically or by necessary implication, or stated
to be not admitted in the pleading of the opposite party, shall be taken to
be admitted, except as against an infant, lunatic, or person of unsound
mind not so found by inquisition.

14. Any condition precedent the performance or occurrence of which is
intended to be contested shall be distinctly specified in his pleading
by the plaintiff or defendant, as the case may be; and subject thereto
an averment of the performance or occurrence of all conditions precedent
necessary for the case of the plaintiff or defendant shall be implied in his
pleading. :
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15. When there are pleadings the defendant or plaintiff (as the case
may be) must raise by his pleading all matters which show the action or
counter-claim not to be maintainable, or that the transaction is either void
or voidable in point of law and all such grounds of defence or reply (as the
case may be) as if not raiscd would be likely to take the opposite party by
surprise, or would raise issues of fact not arising out of the preceding
pleadings, as, for instance, fraud, Statute of Limitations, release, payment,
performance, facts showing illegality, either by Statute or Common Law,
any statutory provigion requiring contracts to be in writing.

16. No pleading not being a petition or summons, shall, except by way
of amendment, raise any new ground of claim or contain any allegation .of
fact inconsistent with the previous pleadings of the party, pleading the same.

17. 1t shall not be sufficient for a defendant in his statement of defence
to deny generally the grounds alleged by the statement of claim, or for a
plaintiff in his reply to deny generally the grounds alleged in a defence by
way of counter-claim, but each party must deal specifically with each
allegation of fact of which he does not admit the truth except damages.

18. Subject to the last preceding Rule, the plaintiff by his reply may
join issue upon the defence, and each party in his pleading (if any) subse-
quent to reply, may join issue upon the previous pleading. Such joinder of
issue shall operate as a denial of every material allegation of fact in the
pleading upon which issue is joined, but it may except any facts which the
party may be willing to admit, and shall then operate as a denial of the facts
not so admitted. .

19. When a partyin any pleading denies” an allegation of fact
in the previous pleading of the opposite party, he must .not do
so evasively, but answer the point of substance. Thus, if it be alleged
that he received a certain sum of money, it shall not be sufficient to deny
that he received that particular amount, but he must deny that he received
that sum or any part thereof, or else set out how much he received. And
if an allegation is made with divers circumstances, it shall not be sufficient
to deny it along with those circumstances.

20. When a contract, promise, or agreement is alleged in any pleading
or particulars a bare denial of the same by the opposite party shall be con-
strued only as a denial in fact of the express contract, promise, or agreement
alleged, or of the matters of fact from which the same may be implied by
law, and not as a denial of the legality or sufficiency in law of such contract,
promise, or agreement, whether with reference to the Instruments Act 1928,
or otherwise. ‘ :

21. Wherever the contents of any document are material, it shall be
sufficient in any pleading to statc the effect thereof as briefly as possible,
without setting out the whole or any part thereof unless the precise words
of the document or any part thereof are material.

22. Wherever it is material to allege malice, fraudulent intention, know-
ledge, or other condition of the mind of any person, it shall be sufficient to
allege the same as a fact without setting out the circumstances from which
the same 1s to be inferred.

gy
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23. Wherever it is material to allege notice to any person of any lact,
matter, or thing, it shall be sufficient to allege such notice as a fact, unless
the form or the precise terms of such notice or the circumstances from which
such notice is to be inferred be material.

24. Wherever any contract or any relation between any persons is to be
implied from a series of letters or conversations, or otherwise from a number
of circumstances, it shall be sufficient to allege such contract or relaticn as a
fact, and to refer generally to such letters, conversations, or circumstances
without setting them out in detail. ~ And if in such case the person so plead-
ing desires to rely in the alternative upon more contracts or relations than
one as to be implied from such circumstances, he may state the same in the
alternative.

25. Neither party need in any pleading allege any matter of fact whicl

the law presumes in his favour or as to which the burden of proof lies upon

the other side, unless the same has first been specifically denied. (E.g.—
Consideration for a bill of exchange where the plaintifi sues only cn the
bill, and not for the consideration as a substantive ground of claim.)

254. In actions for trespass to land the close or place in which it was
committed must be designated in the statement of claim by name or abuttals
or other description, or by a plan drawn in the margin.

26. No technical objection shall be raised to any pleading on the ground
of any alleged want of form.

27. The Court or a Judge may, at any stage of the proceedings, order
to be struck out or amended any matter in any indorsement or pleading
which may be unnecessary or scandalous, or which may iend to prejudice,
embarrass, or delay the fair trial of the action, and may in any such case, if
they or he shall think fit, ordér the costs of the application to be paid as
between solicitor and client.

28. In actions for damage by collision between vessels, unless the Court
or a Judge shall otherwise order, the solicitor for the plaintiff shall within
seven days after the commencement of the action, and the solicitor for the
defendant shall within seven days after appearance and before any
pleading is delivered, file with the Prothonotary a document which shall be
called a * Preliminary Act” and shall be sealed up and shall not be opened
until ordered by the Court or a Judge, and which shall contain a statement
of the following particulars :—

{(a) The names of the vessels which came into collision and the names
of their masters.

(b) The time of the collision.

(¢) The place of the collision.

(d) The direction and force of the wind.

(e) The state of the weather.

(f) The state and force of the tide.

(9) The course and speed of the vessel when the other was first seen.

() The lights (if any) carried by her.

(+) The distance and bearing of the other vessel when first seen.

(¥) The lights (if any) of the other vessel which were first seen.

(f) Whether any lights of the other vessel, other than those first seen,
came into view before the collision.
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(m) What measures were taken, and when, to avoid the collision.

(n) The parts of each vessel which first came into contact.

(o) What sound signals (if any), and when, were given.

(p) What solund signals (if any), and when, were heard from the other
vessel. .

The Court or a Judge may order the  Preliminary Act” to be opened
and the evidence to be taken thereon without its being necessary to deliver
any pleadings. But in such case if either party intends to rely on the
defence of compulsory pilotage he may do so, and shall give notice thereoi
in writing to the other party within two days from the opening of the Pre-
liminary Act. As soon ag such order shall have been made, the pleadings
as between the parties shall be deemed to be closed.

: ‘ OrperR XX.

STATEMENT OF CLAIM.

1. (@) When the writ is specially indorsed under Order I, Rule 6,
no further statement of claim shall be delivered unless the Court or a Judge
otherwise order, but the indorsement on the writ shall be deemed to be the
statement of claim.

(b) Subject to the provisions of Order XI1I., Rule 12, as to filing a
statement of claim when there is no appearance, and of Order XVIIIA,, no
statement of claim shall be delivered, unless the same be ordered.

(¢) When delivery of ‘a statement of claim is ordered, the same shall be
delivered within the time specified in the order, or, if no time be so specified,
within twenty-one days from the date of the order, unless in either case the
time be extended by the Court or a Judge.

2. Whenever a statement of claim is delivered the plaintiff may therein
alter, modify, or extend his claim without any amendment of the indorsement
of the writ. 4 : ‘

3. Every statement of claim shall state specifically the rclicf which
the plaintiff claims, cither simply or in the alternative, and it shall not be
necessary to ask for further or other relief, which may always be given, as
the Court or a Judge may think just, to the same extent as if it had been
asked for. And the same rule shall apply to any counter-claim made, or
relief claimed by the defendant, in his defence.

4. Where the plaintiff seeks relief in respect of several distinct claims
or causes of complaint founded upon separate and distinct grounds, they
shall be stated, as far as may be, separately and distinctly. And the same
rule shall apply where the defendant relies upon several distinct grounds of
defence, set-off, or counter-claim founded upon sepurate and distinct
facts.

5. In every case in which the cause of action is a stated or settled
account, the same shall be alleged with particulars, but in every case in
which a statement of account is relied on by way of evidence or admission
of any other cause of action which is pleaded, the same shall not be alleged
in the pleadings. :

LN
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Orprr XXI.
DEFENCE AND COUNTER-CLAIM.

1. In actions for a debt or liqnidated demand in money comprised in
Order II1., Rule 4, a mere denial of the debt shall be inadrhissible.

2. In actions upon bills of exchange, promissory notes, or cheques, a
defence in denial must deny some matter of fact; e.g., the drawing, making,
indorsing, accepting, presenting, or notice of dishonour of the bill or note.

3. In actions comprised in Order III., Rule 4, classes (a) and (b), a
defence in denial must deny such matters of fact, from which the liability of
the defendant is alleged to arise, as are disputed ; e.g., in actions for goods
bargained and sold or sold and delivered, the defence must deny the order or
contract, the delivery, or the amount claimed ; in an action for money had and
received, it must deny the reccipt of thc money, or the existence of those
facts which are alleged to make such receipt by the defendant a receipt to
the use of the plaintiff.

4. No denial or defence shall be necessary as to damages claimed or
their amount ; but they shall be deemed to be put in issue in all cases, unless
expressly admitted.

5. If either party wishes to deny the right of any other party to claim
as executor or as trustee, whether in insolvency or otherwise, or in any
representative or other alleged capacity, or the alleged constitution of any
partnership firm, he shall deny the same specifically.

6. Where a statement of defence is ordered, the same shall be delivered
within the time specified in the order, or, if no time be so specified, within
ten days from the delivery of the statement of claim, or the date of the
order whichever shall be last, unless such time is extended by the Court
or a Judge.

8. When a statement of claim is delivered pursuant to an order, or filed
in default of appearance under Order XIII., r. 11, the defendant, unless
otherwise ordered, shall deliver his defence within such time (if any) as shall
be specified in such order, or, if no time be specified, within ten days from
the delivery, or filing in default, of the statement of claim, unless in either
case the time is extended by the Court or a Judge.

9. Where the Court or a Judge shall be of opinion that any allegations
of fact denied or not admitted by the defence ought to have been admitted,
the Court or Judge may make such order as shall be just with respect to any
extra costs occasioned by their having been denied or not admitted.

10. Where any defendant seeks to rely upon any grounds as supporting
a right of counter-claim, he shall state specifically that he does so by way of
counter-claim.

11. Where a defendant by his defence sets up any counter-claim which
raises questions between himself and the plaintiff along with any other
persons, he shall add to the title of his defence a further title similar to the
title in a statement of claim, setting forth the names of all the persons who
if such counter-claim were to be enforced by cross action, would be defendants
to such cross action, and shall deliver his statement of defence to such of
them as are parties to the action within the period within which he is required
to deliver it to the plaintiff,
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12. Where any such person as in the last preceding Rule mentioned is
not a party to the action, he shall be summoned to appear by being served
with a copy of the defence, and such service shall be regulated by the same
Rules as.are hercinbefore contained with respect to the service of a writ of
summons, and every defence so served shall be indorsed in the Form No. 2
in Appendix B, or to the like effect.

13. Any person not originally a party to the action who is served with a
defence and counter-claim as aforesaid must appear thereto, and may be
proceeded against as if he had been served with a writ of summons to appear
In an action,

14, Any person named in a defence as a party to acounter-claim thereby
made may without leave deliver a reply within ten days from the service
upon him of a copy of the defence or such other time as the Court or a Judge
may order. ' '

15. Where a defendant sets up a counter-claim, if the plaintiff or any
other person named in manner aforesaid as party to such counter-claim
contends that the claim thereby raised ought not to be disposed of by way of
counter-claim, but in an independent action, he may apply before reply to
the Court or a Judge for an order that such counter-claim may be excluded,
and the Court or a Judge may, on the hearing of such application, make such
order as shall be just. '

16. If in any case in which a defendant sets up a counter-claim the
action of the plaintiff is stayed, discontinued, or dismissed, the counter-
claim may nevertheless be proceeded with, and the defendant counter-
claiming shall, for all the purposes relating to the trial of the counter-claim,
be deemed to be the plaintiff, and the plaintiff or the third party the defendant,

17. Where in any action a set-off or counter-claim is established as a
defence against the plaintiff’s claim, the Court or a Judge may, if thebalance
is in favour of the defendant, give judgment ior the defendant for such
balance, or may otherwise adjudge to the defendant such relief as he may be
entitled to upon the merits of the case. o -

19. In every case in which a party shall plead the general issue,intend-
ing to give the special matter i cvidence by virtue of any Act, hé shall insert
in the margin of his pleading the words “ By Statutc,” together with
the year of the reign in which the Act upon which he relies for. that
purpose was passed, and also the chapter or number (as the case may be) and
section of such Act; otherwise such defence shall be taken not to have been
pleaded by virtue of any Act.

20. No plea or defence shall be pleaded in abatement.

21. No defendant in an action for the recovery of land who is in
possession by himself or his tenant need plead his title, unless his-defence
depends on an equitable estate or right, or he claims relief upon any equitable
ground against any right or title asserted by the plaintiff. But, except in
the cases hereinbefore mentioned, it shall be sufficient to state by way of
defence that he is so in possession, and it shall be taken to be implied insuch
statement that he denies or does not admit the allegations of fact contained
in the plaintifi’s statement of claim. And he may nevertheless rely upon any
ground of defence which he can prove, except as hereinbefore mentioned.
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22, Where a defendant in his defence relies on a judgment recovered
he shall in the margin of his defencestate the date of such judgment, and, if
such judgment shall be in & court of record, the number of the roll on which
such proceedings are entered (if any); and. in default of his so doing, the
plaintiff shall be at liberty to proceed as for default of pleading ; and, in case
the same be falsely stated hy the defendant, the plaintiff, on producing a
certificate from the proper officer or person having the custody of the records
or proceedings of the Court where such judgment is alleged to have been
recovered that there is no such record or entry of a judgment as therein
stated, shall be at liberty to proceed as for default of pleading.

23, On a reply or other pleading denying the existence of a record
pleaded by the defendant, a rule for the defendant toproduce therecord shall
not be necessary or used, and instead thereof a four days’ notice shall be
substituted, requiring the defendant to produce the record, otherwise judg-
ment,

Orner XXITL

PAYMENT INTO AND OUT OF COURT AND TENDER.

1. (1) In any action for a debt or damages or in an Admiralty action
the defendant may at any time after appearance upon notice to the plaintiff
pay into court a sum of money in satisfaction of the claim or (where several
causes of action are joined in one action) in.satisfaction of one or more of
the causes of action ; provided that with a defence setting up tender before
action the sum of money alleged to have been tendered must be brought
into court.

(2) Where the money is paid into court in satisfaction of one or more of
several causes of action the notice shall specify the cause or causes of action
in respect of which payment is made and the sum paid in respect of each
such cause of action unless the court or a judge otherwise order.

(3) The notice shall be in Form 3 or 34 in Appendix B, and shall state
whether liability is admitted or denied and receipt of the notice shall be
acknowledged in writing by the plaintiff within three days.

2. (1) Where money is paid into court under Rule 1 the plaintiff may
within seven days of the receipt of the notice of payment into court, accept
the whole sum or any one or more of the specified sums in satisfaction of the
claim or in satisfaction of the cause or causes of action to which the specified
sum or sums relate, by giving notice to the defendant in Form 4 in Appendix
B; and thereupon he shall be entitled to receive payment of the accepted
sum or sums in satisfaction as aforesaid.

(2) Payment shall be made to the plaintiff or on his written authority
to his solicitor, and thereupon proceedings in the action or in respect of the
specified cause or causes of action (as the case may be) shall be stayed.
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(3) If the plaintiff accepts money paid into court in satisfaction of his
claim, or if he accepts a sum or sums paid in respect of one or more of specified
causes of action, and gives notice that he abandons the other cause or causes
of action, he may, atter four days from payment-out and unless the Court
or a Judge otherwise order, tax his costs incurred to the time of payment

into Court, and forty-cight hours after taxation may sign judgment for his
taxed costs.

(4) A plaintiff in an action for Iibel or slander who takes money out, of
court may apply by summons to a judge in chambers for leave to make in
open court a statement in terms approved by a Judge.

(5) This rule does not apply to admiralty actions or to an action or ¢ause

of action to which a defence of tender before action is pleaded.

3. If the whole of the money in court is not taken out under Rule 2,
the money remaining in court shall not be paid out except in satisfaction of
the claim or specified cause or causes of action in respect of which it was paid
in and in pursuance of an order of the Court or a Judge, which may be made
at any time before, at or after trial.

4. (1) Money may be paid into court under Rule 1 by one or more of
several defendants sued jointly or in the alternative, upon notice to the other
defendant or defendants.

(2) If the plaintiff elects within seven days after _receipt. of notice of
payment into court to accept the sum or sums paid into court, he shall give
notice as in Form 4 in Appendix B to each defendant. '

(3) Thereupon all further proceedings in the action or in respect of the
specified cause or causes of action (as the case may be) shall be stayed, and
the money shall not be paid out except in pursuance of an order of the Court

or a Judge dealing with the whole costs of the action or cause or causes of
action (as the case may be). ‘ -

5. A plaintiff or other person made defendant to a counter-claim may

pay money into court in accordance with the foregoing Rules, with the
necessary . modifications.

6. Except in an’ action to which a defence of tender before action is
pleaded or in which a‘plea under section seven of the Wrongs Act 1928 has
been filed, no statement of the fact that money has been paid into court under
the preceding Rules of this Order shall be inserted in the pleadings and .no
communication of that fact shall at the trial of any action be made to the
Judge or Jury until all questions of liability and amount of debt or damages
have been decided, but the Judge shall, in exercising his discretion as to
costs, take into account both the fact that money has been paid into Court
and the amount of such payment. . R ~

s
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7. Money paid into Court under an order of the Court or a Judge shall
not be paid out of Court except in pursuance of an order of the Court or
a Judge. Provided that, where money has been paid into Court by the

Payment in
under order.

defendant pursuant to an order under the provisions of Order XIV. or under

Part I. of the Instruments Aet 1928, he may (unless the Court or a
Judge shall otherwise order) by his pleading or notice in writing appropriate
the whole or any part of such money, and any additional payment if
necessary to the whole or any specified portion of the plaintiff’s claim ; and
the money so appropriated shall thereupon be deemed to be money paid
into Court pursuant to the preceding Rules of this Order relating to money
paid into Court, and shall be subject in all respects thercto.

8. In any cause or matter in which a sum of money has been awarded
to or recovered by or agreed to be paid to or for an infant or person of unsound
mind not found so by inquisition the Court or a Judge may at or after the
trial order that the whole or any part of such sum shall be paid into Court
to the credit of an account intituled in the cause or matter; and any sum
so paid into Court, and any dividend or interest thereon, shall be subject to
such orders as may from time to time be made by the Court or a Judge
concerning the same, and may cither be invested or be paid out of Court or
transferred to such persons, to be held and applied upon and for such trust
and in such manner as the Court or a Judge shall direct.

9. In matters within the cognizance of the Court in its Equitable
Jurisdiction previously to the commencement of the Judicature Act 1883
payment into and out of Court, and the mode in which money in Court shall
be dealt with, shall be according to the practice heretofore in use.

OrpDER XXIII.

I.—REPLY AND SUBSEQUENT PLEADINGS.

1. No reply or subsequent pleading merely joining issue shall be delivered.

2. A plaintiff shall deliver his reply (if any) within the time specified
in the order, or, if no time be so specified, within eight days after the defence
or the last of the defences shall have been delivered, unless the time shall
be extended by the Court or a Judge.

3. No pleading subsequent to reply shall be pleaded without leave of
the Court or a Judge, and then upon such terms as the Court or Judge shall
think fit.. Every pleading subsequent to reply shall be delivered within the
time specified in the order giving leave to deliver the same, or, if no time be so
specified, within four days after the delivery of the previous pleading, unless
the time shall be extended by the Court or a Judge.

4. Where a counter-claim is pleaded the answer thereto shall be subject
to the Rules applicable to statements of defence.
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Orprer XXIV.

MATTERS ARISING PENDING THE ACTION.

1. (¢) Where there are pleadings any ground of defence which has
arisen after action hrought, but before the defendant has delivered his
statement of defence and before the time limited for his doing so has expired,

1may be raised by the defendant in his statement of defence, cither alone or

together with other grounds of defence. And if, after a statement of
defence has heen delivered, any ground.of defence arises to any set-oft or
counter-claim alleged therein by the defendant it may be raised by the
plaintiff in his reply, either alone or together with any other ground: of
reply.

(b) Where there are no pleadings the defendant shall not, except by
leave of a Judge, be allowed to rely on any ground of defence which has
arisen after action brought, unless he shall have given within cight days
after such ground of defence shall have arisen, notice in writing to the
plaintiff stating the particulars thereof. |

2. Where any ground of defence arises after tlié defendant has
delivered a statement of defence, or after the time limited for his doing so
has expired, the defendant may, and where any ground of defence to any
set-off or counter-claim arises after reply, or after tue time limited for
delivering a veply has cxpired, the plaintiff way, within cight days after
such ground of defence has arisen, ov at any subsequent time by leave of
the Court or a Judge, deliver a further defence or further feply (as the case
may be) setting forth the same. | . , R

3. Whenever any defendant, in his statement of defence, or in any
further statement of defence as in the last Rule mentioned, or by notice
in writing under Rule 1 (4), alleges any ground of defence which has arisen
after the commencement of the action, the plaintiff may deliver a con-

. fession of such defence, which confession may he in Form No. 5 in

Appendix B, with such variations as circumstances may require ; and he
may thereupon sign judgment for his costs up to the time of the pleading
of such defence, or the giving of such notice, unless the Court or a Judge
shall, cither hefore or after the delivery of such confession, otherwise order.
This rule shall apply mautatis mutandis to a reply to a counter-claim.

Orper XXV.
PROCEEDINGS IN LIEU OF DEMUKRER.

1. No demurrer shall be allowed. ' ‘

2. Any party shall he entitled to raise by his pleading any point of law,
and any point so raised shall he disposed of by the Judge who tries the
cause at or after the trial, provided that by consent of the parties, or by
order of the Court or a Judge on the application of cither party, the, same
may be set down for hearing and disposed of at any time helore the trial.
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3. Tf, in the opinion of the Court or a Judge, the decision of such
point of law substantially disposes of the whole action, or of any distinct
causc of action, ground of defence, sct-off, counter-claim, or reply thercin,
the Court or Judge may thereupon dismiss the action or make such other
order therein as may be just. .

4. The Court or a Judge may order any pleading to be struck out, on
the ground that it discloses no reasonable cause of action or answer ; and in
any such ecase or in case of the action or defence heing shown by the
pleadings to be frivolous or vexatious the Court or a Judge may order the
action to be stayed or dismissed, or judgment to be entered accordingly, as
may be just.

5. No action or procecding shall be open to objection on the ground
that a merely declaratory judgment or order is sought therchy, and the
Court may make binding declarations of right whether any consequential
relief is or could be claimed or not.

Orper XXVI
DISCONTINUANCE.

1. The plaintiff may where there are pleadings at any time hefore the
receipt of the defendant’s detence, or after the receipt thereot hefore taking
any other proceeding in the action (save any interlocutory application), and
where there are no pleadings the plaintift may, within fiftcen days after appear-
ance, hy notice in writing, wholly discontinue his action against all or any of
the defendants or withdraw any part or parts of his alleged cause of com-
plaint, and thereupon he shall pay the defendant’s costs of the action, or, if
the action he not wholly discontinued, the costs occasioned by the matter so
withdrawn. Such costs shall he taxed, and such discontinuance or with-
drawal (as the case may he) shall not be a defence to any subscquent
action. Save as in this Rule otherwise provided, it shall not he competent
for the plaintift’ to withdraw the record or discontinue the action without
leave of the Court or a Judge; but the Court or a Judge may, hefore, or at
or after the hearing or trial, upon such terms as to costs and as to any other
action and otherwise as may he just, ovder the action to be discontinued, or
any part of the alleged cause of complaint to be struck out. The Court or
a Judge may, in like manner, and with the like discretion as to termis, upon
the application of a defendant, order the whole or any part of his alleged
grounds of defence or counter-claim to he withdrawn or struek out; but it
shall not be competent to a defendant to withdraw his defence or any part
thereof without such leave.

2. A defendant may enter judgment for the costs of the action if it is
wholly discontinued against him, or for the costs occasioned by the matter
withdrawn if the action be not wholly discontinued, in case such respective
costs are not paid within four days after taxation.

3. If any subsequent action shall be brought before payment of the
costs of a discontinued action for the same, or substantially the same, cause
of action the Court or a Judge may, if they or he think fit, order a stay of
such subsequent action until such costs shall have been paid.

Order thereon.

Striking out
pleadings.

Declaratory
judgment.

May be entire
or partial.

Striking out
defence.

Costs.

Subsoquent
action stayed
until costs



Chapter I.—Civil Proceedings.

Non-delivery
of statement
of claim,

J ndgment by
defaull

Default of one
of several
defendants,

Damages.

Dstentlon of
goods.

On default of
one or more of
several
defendants,

Debt or
damages and
detentlon of
goods or
damages.

Order XXVILI. 3936

Orprr XXVII.
DEFAULT OF PLEADING.

1. If the plaintiff, heing bound to deliver a statement of claim, does
not delives the same within the time allowed for that purpose the defendant
may, at the expiration of that time, apply to the Court or a Judge to dismiss
the action with costs, for want of prosccution; and on the h(,nmo of such
application the Court or Judge may, if no statement of claim shall have
been delivered, order the action to he dismissed accordingly, or may make
such other order on such terms as to the Court or Judge shall scem just.

2. If the plaintiff’s claim be only for a debt or liquidated demand, and
the defendant, being bound to deliver a defence, does not, within the time
allowed for that purpose, deliver such defence, the plaintift sub] ect to Rule 2a
of this Order may, at the expiration of such time upon filing an affidavit
showing the facts aforesaid, enter final judgment for the amount claimed
with costs.

2a. No judgment shall be ‘entered in default of pleading without the
leave of a Judge in any action in which the plaintiff is clalmnm payment of
moneys secured by a mortgage or charge and the Judge from whom such
leave is sought may require such cvidence as he thinks necessary and may
require notice of such evidence to be given to the defendant.

. When in any such action as in the last preceding Rule mentioned
t]xcu, are several defendants, it one of them make default as mentioned in
the last preceding Rule the plaintift may enter final judgment against the
defendant so makmfr default, and issue exéeution upon sughjudomt,nt without
prejudice to his rwht to ploceed with his action against the other defendants.

4. If the plaintiff’s claim be for pecuniary damages only, or for detention
of goods with or without a claim for pecuniary damnrres, and the defendant,
or all the defendants, if more than one, make default as mentioned in Rule 2
the plaintiff may enter an interlocutory judgment against the defendant or
defendants, and the value of the goods, and the d.unagPS, or the damages
only, as the case may be, shall be ascertained by the Prothonot.lry unless the
Court or a Judge otherwise direct.

5. When in any such action as in Rule 4 mentioned there are several
defendants if one or more of them make default as mentioned in Rule 2, the
plaintiff may enter an interlocutory judgment against the defendant or
defendants so making default, and proceed with his action against the
others. And in such case the value and amount of damages against the
defendant making default shall be assessed at the same time with the trial
of the action or issues therein against the other defendants,” unless the
Court or a Judge shall otherwise direct.

6. If the plaintifi’s claim be for a debt or liquidated demand,-and also
for pecuniary damages only, or for detention of goods with or without a
claim for pecuniary damages, and any defendant make default as mentioned
in Rule 2, the plaintiff may enter final judgment for the debt or liquidated
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demand, and also enter interlocutory judgment for the value of the goods and
the damages, or damages only, as the case may be, and proceed as mentioned
in Rules 4 and 5. .

7. In an action for the recovery of land, if the defendant makes default
as mentioned in Rule 2, the plaintiff may cnter a judgment that the person
whose title is asserted in the writ of summons shall recover possession of
the land, with his costs.

8. Where the plaintiff bas indorsed a claim for mesne profits, arrears of
rent, or double value in respect of the premises claimed or any part of them,
or damages for breach of contract or wrongorinjury to the premises claimed
upon a writ for the recovery ot land, if the defendant makes default as
mentioned in Rule 2, or (if there be more than one defendant) some or one
of the defendants make such default, the plaintiff may enter judgment
against the defaulting defendant or defendants and proceed as mentioned in
Rules 4 and 5.

9. If the plaintift’s claim be for a debt or liquidated demand, or for
pecuniary damages only, or for the detention of goods with or without claim
for pecuniary damages, or for any of such matters, or for the recovery of
land, and the defendant delivers a defence, which purports to offer an answer
to part only of the plaintiff’s alleged cause of action, the plaintiff may by
leave of the Court or a Judge enter judgment, final, or interlocutory, as the
case may be, for the part unanswered, provided that the unanswered part
consists of a separate cause of action, or is severable from the rest, as in the
case of part of a debt or liquidated demand : provided also that, where there
18 a counter-claim, execution on any such judgment as above mentioned in
respect of the plaintiff’s claim shall not issue without leave of the Court or
a Judge.

11. In all other actions than those in the preceding Rules of this Order
mentioned, if the defendant, being bound to deliver a defence, makes default
in delivering the same, the plaintiff may apply to the Court or a Judge for
judgment ; and such judgment shall be given as, upon the writ or state-
ment of claim, the Court or a Judge shall consider the plaintiff to be
entitled to.

12. Where in any such action as mentioned in the last preceding Rule
there are scveral defendants, then if one of such defendants make such

- default as aforesaid the plaintiff may either, if the cause of action be severable,

apply to the Court or a Judge for judgment against the defendant so
making default, or may set it down against him at the time whenit is entered
for trial or set down on motion for judgment against the other defendants.

13. If the plaintiff makes default in delivering a reply or any party does
not deliver any subsequent pleading within the period ordered or allowed
for that purpose, the pleadings shall be deemed to be closed at the expiration
of that period, and all the material statements of fact in the pleading last
delivered shall be deemed to have been denied and put in issue.

14. In any case in which issues arise in an action other than between

plaintiff and defendant, if any party to any such issue makes default in is
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delivering any pleading which he is bound to deliver the opposite party may
apply to the ‘Court or a Judge for such judgment (if any} as upon the plead-
ings he may appear to be entitled to.  And the Court or Judge may order
judgment to be cntered accordingly, or may make such other order as may
be necessary to do complete justice between the parties.

15. Any judgment by default, whether under this Order or under any
other of these Rules, may be set aside by the Court or a Judge upon such
terms as to costs or otherwise as such Court or Judge may think fit.

OrpER XXVIIL
AMENDMENT,

The Court or a Judge may at any stage of the proceedings allow
uther party to alter or amend his.indorsement or pleadings in such
manner and on such terms as may be just, and all such amendments shall
be made as may be nccessary for the purpose of determining the real
qucstions in controversy between the parties.

- The plaintiff may, without any leave, amend his statement of claim
whetheL indorsed on the writ or not, once at any time before the expiration
of the time limited for reply and before replying, or where no defence is
delivered at any time before the expiration of fiftcen days from the appear-
ance of the defendant who shall have last appeared, or where defence is
delivered but no order for reply is made within ten days from delivery of
the defence or the last of the defences.

A defendant who has set up any set-off or counter-claim may, without
any leave, amend such set-off or counter-claim at any time before the expira-
tion of the time allowed him for answering the reply, and before such answer
or in case there be no reply, then at any time before the expiration of fifteen
days from the delivery of the defence.

4. Where any party has -amended his pleading under either of the last
two preceding Rules the opposite party may, within eight days after the
delivery to him of the amended pleading, apply to the Court or a Judge to
disallow the amendment or any part thereof ; and the Court or Judge may,
if satisfied that the justice of the case requires it, disallow the same, or allow
it subject to such terms as to costs or otherwise as may seem just.

5. Where any party has amended his pleading under Rules 2 or 3, the
opposite party shall plead to the amended pleading or amend his pleading
within the time he then has to plead or within eight days from the delivery
of the amendment, whichever shall last expire; and in case the opposite

party has pleaded before the delivery of the amendment, and does not plead
again or amend within the time above-mentioned, he shall be deemed to rely
on his original pleading in answer to such amendment.

6. In all cases not pr0v1ded for by the preceding Rules of this Order
application for leave to amend may be made by either party to the Court or
a Judge or to the Judge at the trial of the action, and such amendment may
be allowed upon such terms as to costs or otherwise as may seem just.

L
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7. If a party who has obtained an order for leave to amend does not
amend accordingly within the time limited for that purpose by the order,
or if no time is thereby limited then within fourteen days from the date of
the order, such order to amend shall, on the cxpiration of such limited time
as aforesaid or of such fourteen days (as the case may be), become @pso facto
void, unless the time is cxtended by the Court or a Judge.

8. An indorsement or a pleading may be amended by written alterations
in the copy which has been delivered, and by additions on paper to be inter-
leaved therewith if necessary, unless the amendments requirc the insertion
of more than 144 words in any one place or are so numerous or ot such a
nature that'the making them in writing would render the document difficult
or inconvenient to read, in either of which cases the amendment must be
made by delivering a print of the document as amended.

9. Whenever any indorsement or pleading is amended the same when
amended shall be marked with the date of the order (if any) under which the
same is so amended, and of the day on which such amendment is made, in
manner following, viz.:— Amended the day of
19 , pursuant to order dated the 7

10. Whenever any indorsement or pleading is amended such amended
document shall be delivered to the opposite party within the time allowed
for amending the same.

11, Clerical mistakes in judgments or orders or errors arising therein
from any accidental slip or omission may at any time be corrected by the
Court or a Judge on motion or summons without an appeal

12. The Court or a Judge may at any time, and on such teris as to
costs or otherwise as the Court or Judge may think just, amend any defect
or érror in any proceedings ; and all necessary amendments shall be made for
the purpose of determining the real question or issue raised by or depending
on the proceedings.

13. The costs of and occasioned by any amendment made pursuant to
Rules 2 and 3 of this Order shall be borne by the party making the same,
unless the Court or a Judge shall otherwise order.

Orper XXX,
SUMMONS FOR DIRECTIONS.

1. Any party to an action other than an action commenced by
originating summons may at any stage after appearance take out a summons
for any necessary directions. .

2. Upon the hearing of the summons the Judge shall give such
directions as may be just with respect to all or any interlocutory proceedings
before trial and as to place time and mode of trial and may order the
action to be.set down forthwith and may settle the issues to be tried.

3. No affidavit shall be made or used on the hearing of the said
summons except by special order of the Judge.
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Partics to apply 4. On the hearing of the summons any party to whom the
for directions.

summons is addressed shall, so far as pmctmahlc, apply for any order or
directions as to any mtu‘locutory matter or thing in the action” which he

may desirc ’

Subsequent Any application subsequently to the original summons for any
duu,tlons as to any interlocutory matter or thlntr by any party shall be
made under the summons by two clear days’ notice to the other party, stating
the grounds of the application.

Costs of 6. Aay application by any party which might have been made at

subscquent v

applications.  the hearing of the nrlonml summons shall, if (rl‘uned on any subsequent
apphcdtlon be trrmtul at the costs of tu(, panty applying, unless the
Judge shall he of opinioun that the application could not properly have been
mdde at the hearing of the original summons.

Evidence. 7. On the hearing of the summons the Judge may order that
evidence of any partu,ul.u' fact, to be specitied in the order, shall be given at
the trial by statement on oath of information and belief, or by ]uoductlon of
documents or entrics in hooks, or by copies of documents or entries, or
otherwise as the Judge may direct.

Inteslocatory 8. Where no summons for directions has been taken out, the Judge
roceeding

When mo’ .~ may, on an ordinary summons, make an order respecting any matter thqt
summont T

dlrections. might have been dealt with under a summons for directions.

Orper XXXI.
DISCOVERY AND INSPECTION.

Discovery by 1. In any cause or matter the plaintiff or defendant, by leave of a Judge,

nterrogation: iy deliver Interrogatories in writing for the examin wion of the opposite
parties or any one ‘or morc of such partics, and such interrogatorics when
delivered shall have a note at the foot thereof, stating whl(,h of such
interrogatorics cach of such persous is required to answer. Provided that
the Judge may order that any or all of such interrogatories may he
answered hy some person on hehalf of any party and in such case the
answers of such person shall be as effective and binding in all respeets as
if made hy the party interrogated. Provided that interrogatories which do
not relate to any matters in (,uuatlou in the nction, cause, or matter shall be
deemed irrelevant, notwithstanding that they might be admissible on the oral
cross-examination of a witness.

When ez parte. 1A. Where no summons for “directions has been taken out, orders for
interrogatories, discovery, and inspection may be made ez parte.

1s. Upon an application for leave to deliver 1utuwgat0ucs a copy of
the interrogatories which it is proposed to deliver shall be submitted. to the
Judge, unless in any special case he. shall think fit to dispense with this

requirement.
Oferto 2. In deciding upon any application for leave to exhibit interrogatories
tonsgersd. ~ the Court or Judge shall take into account any offer which may be made by

the party sought to be interrogated, to deliver particulars, or to make

<)
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admissions, or to produce documents relating to the matter in question
and any leave shall be given as to such only of the interrogatories as shall
be considered necessary either for disposing fairly of the cause or matter
or for saving costs. Instead of giving leave to administer any specified
interrogatories the Judge may grant leave generally or limited to a particular
subject of inquiry. )

3. The costs of interrogatories and answers thereto shall, unless the
Court or a Judge shall otherwise order, ultimately be borne by the party
requiring the same notwithstanding that such interrogatories may have been
delivered pursuant to leave.

4. Interrogatories shall be in the Form No. 6 in Appendix B, with such
variations as circumstances may require.

5. If any party to a cause or matter be a body corporate or a joint stock
company, whether incorporated or not, or any other ‘body of persons,
empowered by law to sue or be sued, whether in its own name or in the name
of any officer or other person, any opposite party may apply for an order
allowing him to deliver interrogatories to any member or officer of such
corporation, company, or body, and an order may be made accordingly.

6. Any objection to answering any one or more of several interrogatories,
on the ground that it or they is or are scandalous or irrelevant or not bond
fide for the purpose of the cause or matter or are unreasonable, oppressive
or unnecessary, or that the matters inquired into are not sufficiently
material at that stage, or on any other ground, may be taken in the
affidavit in answer notwithstanding that such interrogatories may have
been delivered pursuant to leave.

8. Interrogatories shall be answered by affidavit to be filed within ten
days, or within such other time as a Judge may allow,

9. An affidavit in answer to interrogatories shall be in the Form
No. 7 in Appendix B, with such variations as circumstances may
require.

10. No exceptions shall be taken to any affidavit in answer, but the
sufficiency or otherwise of any such affidavit objected to as insufficient shall

" be determined by the Court or a Judge on motion or summons.

11. If any person interrogated omits to answer, or answers insufficiently,
the party interrogating may apply to the Court or a Judge for an order
requiring him to answer, or to answer further (as the case may be). And an
order may be made requiring him to answer, or answer further, either by
affidavit or by vivd voce examination, as the Court or a Judge may direct.

12. Any party may, without filing an affidavit, apply to the Court or a
Judge for an order directing any other party to the cause or matter to make
discovery on oath of the documents which are or have been in his possession
or power relating to any matter in question therein. On the hearing

of such application the Court or Judge may either refuse or adjourn the
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same if satisfied that such discovery is not necessary, or not necessary at
that stage of the cause or matter, or make such order, either generally or
limited to certain classes of documents, as may, in their or his discretion, be
thought fit.

13. The affidavit to be made by a party against whom such order as is
mentioned in the last preceding Rule has been made shall specify which (if
any) of the documents therein mentioned he objects to produce, and it shall
be in the Form No. 8 in Appendix B, with such variations as circumstances
may require.

13a. If any party neglect or refuse to make discover& within the
time limited or shall make insufficient discovery, a Judge may order com-
pliance with such discovery upon such terms as he shall think fit.

14. It shall be lawful for the Court or a Judge at any time during the
pendency of any cause or matter to order the production by any party thereto,
upon oath, of such of the documents in his possession or power relating to
any matter in question in such cause or matter as the Court or Judge shall
think right ; and the Court or Judge may deal with such documents, when
produced in such manner as shall appear just.

15. Every party to a cause or matter shall be entitled at any time, by
notice in writing, to give notice to any other party, in whose wrif,
pleading, particulars, or affidavit reference is made to any document, to pro-
duce such document for the inspection of the party giving such notice or o his
solicitor and to permit him to take copies thereof ; and any party not comply-
ing with such notice shall not afterwards be at liberty to put any such document
in evidence on his behalfin such cause or matter unless he shall satisfy the Court
or a Judge that such document relates only to his own title, he being a de-
fendant to the cause or matter, or that he had some other cause or excuse which
the Court or Judge shall deem sufficient for not complying with such notice,
in which case the Court or Judge may allow the same to be put in evidence
on such terms as to costs and otherwise as the Court or Judge shall think fit.

_ 16. Notice to any party to produce any documents referred to in his
writ, pleading, particulars, or affidavit shall be in the Form No. 9 in Appen-
dix B, with such variations as circumstances may require.

17. The party to whom such notice is given shall; within two days from

the receipt of such notice, if all the documents therein referred to have been
set forth by him in such affidavit as is mentioned in Rule 13, or if any of the
documents referred to in such notice have not been set forth by him in any
such affidavit, then within four days from the receipt of such notice deliver
to the party giving the same a notice stating a time within three days from
the delivery thereof at which the documents, or such of them as he does not
object to produce, may be inspected at the office of his solicitor, or, if he
appear in person, at some office not more than three miles from the office of
the Prothonotary, or, in thecase of bankers’ books or other books of account,
or books in constant use for the purposes of any trade or business, at their usual
place of custody, and stating which (if any) of the documents he objects to
produce, and on what ground. Such notice may be in the Form No. 10 in
Appendix B, with such variations as circumstances may require.

1Y)
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18. If the party served with the notice under Rule 15 omits to give such
notice of a time for inspection, or objects to give inspection, or offers inspec-
tion elsewhere than at the office of his solicitor, the Judge may, on the
application of the party desiring it, make an order for inspection in such place
and in such manner as he may think fit. And any application to inspect
documents except such as are referred to in the writ, pleadings, particulars,
or affidavit of the party against whom the application is made, or disclosed
in his affidavit of documents, shall be founded upon an afidavit showing of
what documents inspection is sought, that the party applying is entitled to in-
spect them, and that they are in the possession or power of the other party.

19. (1) Where inspection of any business books is applied for, the
Court or a Judge may, if they or he shall think fit, instead of orderinginspec-
tion of the original books, order a copy of any entries therein to be furnished
and verified by the affidavit of some person who has examined the copy with
the original entries, and such affidavit shall state whether or not there are in
the original books any and what erasures, interlineations, or alterations. Pro-
vided that notwithstanding that such copy has been supplied, the Court or a
Judge may order inspection of the books from which the copy was made.

(2) Where on an application for an order for inspection privilege is
claimed for any document, it shall be lawful for the Court or a Judge to
inspect the document for the purpose of deciding as to the validity of the
claim of privilege.

(8) The Court or a Judge may, on the application of any party to a
cause or matter at any time, and whether an aflidavit of documents shall or
shall not have already been ordered or made, make an order réquiring any
other party to state by affidavit whether any one or more specific documents,
to be specified in the application, is or are, or has or have at any time been,
in his possession or power, and, if not then in his possession, when he parted
with the same, and what has become thereof. Such application shall be
made on an affidavit - tating that in the belief of the deponent the party
against whom the application is made has, or has at some time had, in his
possession or power the document or documents specified in the application,
and that they relate to the matters in question in the cause or matter, or

to some of them.

20. If the party from whom discovery of any kind or inspection is sought
objects to the same, or any part thereof, the Court or a Judge may, if satisfied
that the right to the discovery or inspection sought depends on the determina-
tion ol any issue or question in dispute in the cause or matter, or that for
any other Teason it is desirable that any issue or question in dispute in the
cause or matter should be determined before deciding upon the right to the
discovery or inspection, order that such issue or question be determined
first, and reserve the question as to the discovery or inspection.

21. If any party fails to comply with an order to answer interrogatories,
or for discovery or inspection of documents, ke shall be llable to attachment.
He shall also, if a plaintiff, be liable to have his action (_ilsmlssed for want
of prosecution and. if a defendant, to have his defence (lf' any) struck out,
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and to be placed in the same position as if he had not defended ; and the
party interrogating may apply to the Court or a Judge for an order to that
effect, and an order may be made accordingly. : ’

22. Service of an order for interrogatories or discovery or inspection
made against any party on his solicitor shall be sufficient service to found an
application for an attachment for disobedience to the order. But the party
against whom the application for an attachment is made may show in answer
to the application that he has had no notice or knowledge of the order.

23. A solicitor, upon whom an order against any party for interroga-
tories or discovery or inspection is served under the last Rule, who neglects,
without reasonable excuse to give notice thereof to his client.shall be liable
to attachment.

24. Any party may, at the trial of a cause, matter, or issue, use in
evidence any one or more of the answers or any part of an answer of the
opposite party to interrogatories without putting in thé others or the whole
of such answer: Provided always that in such case the Judge may look at
the whole of the answers, and if he shall be of opinion that any othersof them
are so connected with those put in that the last-mentioned answers ought not
to be used without them he may direct them to be put in.

25. In any action against or by the Sheriff in respect of ahy matters
connected with the execution of his office the Court or a Judge may, on the
application of either party, order that the affidavit to be made in answer
either to interrogatories or to an order for discovery shall be made by the
officer actually concerned.

26. This order shall apply to infant plaintifis and defendants, and to
their next friends and guardians ad litem.

OrpErR XXXII.
ADMISSIONS AND NOTICES TO PRODUCE.

1. Any party to a cause or matter may give notice, by his pleading or
otherwise, in writing, that he admits the truth of the whole or any part of
the case of any other party. . .

2. Either party may call upon the other party to admit within
a reasonable time before the trial any specific fact .or document,
saving all-just exceptions; and in case of refusal or neglect to admit,
after such notice, the cost of proving the fact or document shall be
paid by the party so mneglecting or refusing, whatever the result
of the cause or matter may be, unless the Court or a Judge certify that
the refusal to admit was reasonable ; and no costs of proving any document
shall be allowed unless such notice be given, except where the omission to
give the notice is, in the opinion of the taxing officer, a saving of expense:
Provided that any admission made in pursuance of such notice is"to be
deemed to be made only for the purposes of the particular cause, matter,
or issue, and not as an admission to be used against the party on any other

- occasion or in favour of any person other than the party giving the notice :

Provided also that the Court or a Judge may at any time allow any party
to amend orwithdraw any admission-so made on such terms as may be just. '
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3. Such notice to admit may be in the Form No. 11 in Appendix B, with Form of notice,
such variations as circumstances may require.

5. An admission of facts pursuant to notice shallbe in the Form No. 13 Formot

in Appendix B, with such variations as circumstances may require. facts.

6. Any party may at any stage of a cause or matter, where admissions order of Gourt
of facts have been made, either on the pleadings or otherwise, apply to the "™
Court or a Judge for such judgment or order as upon such admissions he
may be entitled to, without waiting for the détérmination of any other
question between the parties. The Court or a Judge may, on any such
application, make such order or give such judgment as the Court or Judge
may think just.

7. An affidavit of the solicitor or his clerk of the due signature of any Exidence of
admissions made in pursuance of any notice to admit documents or facts shall " :
be primd facie evidence of such admissions if evidence thereof be required.

8. Notice to produce documents shall he in the Form No. 14 in otieeto
Appendix B, with such variations as circumstances may require. An Beoie
affidavit of the solicitor or his clerk of the service of any notice to produce, wrie.
and of the time when it was served, with a copy of the notice to produce,
shall in all cases be primd facie evidence of the service of the notice and of

the time when it was served.

9. If a notice to admit or produce comprises documents which are not g,
necessary, the costs occasioned thereby shall be horne by the party giving
such notice

Orper XXXIIT.
ISSUES, INQUIRIES, AND ACCOUNTS.

1. Where in any cause or matter it appears to the Court or a Judge Proparation of
that the issues of fact in dispute are not sufficiently defined the partics may ****
be directed to prepare issues, and such issues shall, if the parties difier, be
settled by the Court or a Judge.

2. The Court or a Judge may, at any stage of the proceedings in a cause ruquiry or
or matter, direct any necessary inquiries or accounts to be made or taken, st
notwithstanding that it may appear that therc is some special or further
relief sought for, or some special issue to be tried, as to which it may be

proper that the cause or matter should proceed in the ordinary manner.

3. The Court or a Judge may, either by the judgment or order directing whers sccount
such account, or by any subsequent order, give special directions with respect ‘Sf;';lfv?m
to the mode in which the accountis to be taken or vouched ; and in particular :lreétlonsn-ﬂlto
may direct that in taking the account the books of accountin which the oo, ot taxing
accounts in question have heen kept shall be taken as primd facie evidence
of the truth of the matters therein contained, with liberty to the partics

interested to take such objections thereto as thev may be advised,
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4. Where any account is directed to be taken the accounting party,
unless the Court or a Judge shall otherwise direct, shall make out his account
and verify the same by affidavit. The items on each side of the account
shall be numbered consecutively, and the account shall be referred to by the
affidavit as an exhibit, and be left in the Judge’s Chambers or with the referee
(as the case may be).

4a. Upon the taking of any account the Court or a Judge may direct
that the vouchers shall be produced at the office of the solicitor of the account-
ing party, or at any other convenient place, and that only such items as may
be contested or surcharged shall be brought before the Judge in Chambers,

5. Any party seeking to charge any accounting party beyond what he
has by his account admitted to have received shall give notice thereof. to
the accounting party, stating so far as he is able the amount sought to be
charged and the particulars thereof in a short and succinet manner

6. Every judgment or order for a general account of the estate of a
testator or intestate shall contain a direction for an inquiry what parts (if
any) of such estate are outstanding or uadisposed of, unless the Court or a
Judge shall otherwise direct.

7. Whenever by any judgment or order, whether made in Court or in
Chambers, any accounts are directed to be taken or inquiries to be made,
each such direction shall be numbered so that, as far as may be, each distinct
account and inquiry may be designated by a number ; and such judgment or
order shall be in the Form No. 28 in Appendix L, with such variations as
the circumstances of the case may require.

8. In taking any account directed by any judgment or order all just
allowances shall he made without any dircction for that purpose.

9. In any case in which there has been undue delay in the proceedings
before him the Chief Clerk shall report to the Court or Judge by whom
any account or inquiry was directed or any matter or thing referred, the
fact of such delay in such proceedings, and shall state, in his opinion, the
cause thereof.

" 10. If it shall appear to the Court or a Judge, on the representation ot
the Chief Clerk or otherwise, that there is any undue delay in the prosecu-
tion of any accounts or inquirics or any other, proceedings under any
judgment or order the Court or a Judge may require the party having the
conduct of the proceedings or any other party to explain the delay, and may
thereupon make such order with regard to expediting the proceedings or the
conduct thercof or the stay thereof, and as to the costs of the proceedings,
as the circumstances of the case may require.

Orper XXXIV.
L.-—SPECIAL CASE.

1. The parties to any cause or matter may concur in stating the
questions of law arising therein in the form of a special case for the opinion
of the Court. Every such special case shall be divided into paragraphs
numbered consecutively, and shall concisely state such facts and documents
as may he necessary to enable the Court to decide the questions raised
thereby. Upon the argument of such case the Court and the parties shall
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be at liberty to refer to the whole contents of such documents, and the Court
shall be at liberty to draw from the facts and documents stated in any such
special case any inference, whether of fact or law, which might have been
drawn therefrom if proved at a trial.

2. If it appear to the Court or a Judge that there is in any canse or
matter a question of law which it would be convenient to have decided
before any evidence is given or any question or issue of fact is tried, or before
any reference is made to a referee or arbitrator, the Court or Judge may ake
an order accordingly, and may direct such question of law to'be raised for
the opinion of the Court, either by special case or in such other manner as
the Court or a Judge may deem expedient; and all such other or further
proceedings as the decision of such question of law may render unnecessary
may thereupon be stayed.

3. Every special case shall, subject to Order LX VI, Rule 24, be printed
by the plaintiff and signed by the several parties or their counsel or solicitors,
and shall be filed by the plaintiff.

3A. Four clear days before the day appointed for argument the plaintiff
shall ‘deliver copies of the special case for the use of the Judges, and in
default thereof the other party may on the day following deliver such copies
and the costs thereof shall be costs in the cause unless otherwise ordered.

4. No special case in a cause or matter to which a married woman (not
being a party thereto in respect of her separate property or of any separate
right of action by or against her), infant, or person of unsound mind (not
so found by inquisition) is a party shall be sct down for argument without
leave of the Court or a Judge, the application for which must be supported
by sufficient evidénce that the statements contained in such special case, so
far as the same affect the interest of such married woman, infant, or person
of unsound mind are true.

5. Either party may enter a special case for argument hy delivering
to the Prothonotary a memorandum of entry, in the Form No. 25 in
Appendix G, and also if any married woman (except in the cases s;-ecially
provided for by Rule 4), infant, or person of unsound mind (not so found by
inquisition) he a party to the cause or matter producing a copy of the order
giving leave to enter the same for argument.

6. The parties to a special case may, if they think fit, enter into an
agreement in writing that, upon the judement of the Court being given in
the affirmative or negative of the question or questions of law raised by the
special case, a sum of money, fixed by the parties or to be ascertained by the
Court or in such manner as the Court may direct, shall be paid hy one of the
parties to the other of them, either with or without costs of the cause or
matter ; and the judgment of the Court may he entered for the sum so agreed
or ascertained, with or without costs (as the case may be), and execution may
issue forthwith upon such judgment unless otherwise agreed or unless

stayed on appeal.

7. This order shall apply to every special case stated in a cause or
matter or in any proceeding incidental thereto.
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1I.—ISSUES OF FACT WITHOUT PLEADINGS.

9. When the parties to a cause or matter are agreed as to the questions
of fact to he decided between them they may, after writ issued and before
judgment, by consent and order of the Court or a Judge proceed to the
trial of any such questions of fact and in such mode and with such number
of jurors (if any) as may be agreed upon without formal pleadings; and
such questions may be stated for trial in an issue in the Form No. 15 in
Appendix B, with such variations as circumstances may require. Such issue
shall be filed in the Prothonotary’s office hy the plaintiff within four days
after the making of such order, and the proper fees and jury fees payable by
him shall be paid, and thereupon the like proceedings shall be had and taken
as in the case of an ordinary action after notice of the close of pleadings
shall have been filed. If the plaintiff fail to file such issue within the
prescribed time and pay such fees the cause or matter shall, unless the
Court or a Judge shall order otherwise, he wholly discontinued, and the
plaintiff shall pay the defendant’s costs of such cause or matter.

10. The Court or a Judge may by consent of the parties order that,
upon the finding of the affirmative or negative of such issue, as in the last
preceding Rule mentioned, a sum of money fixed by the parties, or to be
ascertained upon a question inserted in the issue for that purpose, shall be
paid by one of the parties to the other of them, either with or without the
costs of the cause or matter. .

11. Upon the finding of any such issue as in Rule ® mentioned judgment
may be entered for the sum so agreed or ascertained as aforesaid, with or
without costs (as the case may be); and execution may issue upon such
Judgment forthwith unless otherwise agreed, or unless the Court or a Judge
shall otherwise order for the purpose of giving either party an opportunity
of moving to set aside the finding or for a new trial. :

12. The proceedings upon such issue as in Rule 9 mentioned may be
recorded at the instance of either party ; and the judgment, whether recorded
or not, shall have the same effect as any other judgment in a contested action:

T : : Orper XXXVL
TRIAL.
1." Place.

1. There shall be no local venue for the trial of any action, except where
otherwise provided by statute, but every action shall, unless the Court or a
Judge otherwise order be tried in the place stated in the writ, and if no place
iy 80 stated, or-ordered, in Melbourne. . -

2. Mode of T'rial.

2. Tn actions of slander, libel, false imprisonment, malicious prosecution,
seduction, or breach of promise of marriage if the plaintiff in his writ or
if the defendant by notice to the plaintiff and to the Prothonotary within
ten days after appearance signifies his desire to have the issues of fact tried
with a jury the same shall, upon payment of the proper jury fees, be so
tried ; provided ‘that if the Court or a Judge shall be of opinion that the
trial thereof requires any prolonged examination of documents or acéounts
or any scientific investigation which cannot conveniently be made with a
jury an order may .be made for trial without a jury.

¢
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3. Save as provided in Rule 2 any cause or matter may in the discretion
of the Court or a Judge be tried either with or without a jury. The Court
or a Judge may at any time order accordingly.

4. In every cause or matter unless a trial by jury is ordered or in a
case under Rule 2 of this Order either party has signified his desire to have
a trial with a jury or in other cases unless the plaintiff on his writ has
signified his desire that the action be tried with a jury and no other party
has objected thereto as provided in Order 2, Rule 1, the mode of trial
shall be by a Judge without a jury.

5. In any cause or matter the Court or a Judge may at any time order
that different questions of fact arising therein be tried by different modes
of trial, and where any such order is made the provisions of Rule 2 of this
Order shall apply only to questions arising under the causes of action
therein mentioned.

6. In any cause or matter the Court or a Judge may order that one
or more issues of fact be tried before any other or others.

7. (a) The plaintiff in any cause or matter in which he is entitled to
a jury may have the issues tried by a jury of twelve or six by stating
in his notice of trial which mode he desires and on payment of the
proper fees when entering the cause or matter for trial

(b) The defendant in any cause or matter in which he is entitled to a
jury may have the issues tried by a jury of twelve or six on giving notice
In writing to the Prothonotary and to the plaintiff to that effect within four
days after receiving notice of trial (unless the plaintiff has already stated in
his notice that he desires a jury of twelve), and on paying the proper jury
fees payable on entering the cause for trial.

(c) Provided that a Judge may at any time make an order for a jury
of twelve upon such terms (if any) as to costs and otherwise as may be just.

8. Every trial of any question or issue of fact with a jury shall be held
before a single Judge (unless such trial be specially ordered to be held before
two or more Judges), with a jury of twelve or six men (as the case may be) from
the Special Jurors’ Book.

3. Notice and Entry for Trial.

9. Notice of trial may be given by the plaintiff in any action at any
time after thé close of pleadings or where there are no pleadings at the
expiration of ten days after appearance.

10. If the plaintiff does not within four weeks after the close of
pleadings or where there are no pleadings within fourteen days after the
time allowed by the preceding rule or in either case within such extended
time as the Court may allow give notice of trial the défendant may before
notice of trial given by the plaintiff, give notice of trial, or may apply to
the Court or a Judge to dismiss the action for want of prosecution; and
on the hearing of such application, the Court or a Judge may order the
action to be dismissed accordingly, or make such other order, and on such
terms, as to the Court or a Judge may seem just.
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11. The party giving notice of trial may set the case down for hearing
by filing a copy of the notice with the Prothonotary. If he fails to do so
within two days after giving notice of trial the party to whom it is given
may do so. Unless within six days after notice of trial is given the case is set
down by one party or the other the notice of trial shall be no longer in force.

12. Notice of trial shall state whether it is for the trial of the cause or
matter or of issues therein; and the place and day for which it is to be
entered for trial. It shall be in the Form No. 16 in Appendix B., with
such variations as circumstances may require.

13. Ten days’ notice of trial shall be given, unless the party to whom
1t is given has consented, or is under terms or has been ordered to take
short notice of trial ; and shall be sufficient in all cases, unless otherwise
ordered by the Court or a Judge. Short notice of trial shall be four days’
notice, unless otherwise ordered.

14. Upon the filing of the copy of notice of trial the Prothonotary shall
unless a Judge otherwise orders enter the case in the list for trial upon the
day mentioned in the Notice or as soon thereafter as is practicable. '

15. Entry of trial for Melbourne shall not be or operate as for any
particular sittings, but shall be deemed to be for any day on which the
action may come on for trial in its order upon the list. -

16. Entry of trial elsewhere than in Melbourne shall be deemed to be
for the next sitting of the Court at the place for which it is entered for trial.

17. When any cause or matter shall have been adjourned for further
consideration, after accounts or inquiries the same shall, after the
exprration of eight clear days, and within fourteen days from the filing of
the Chief Clerk’s certificate, if no application to discharge or vary the
same shall have been made, be set down by the proper officer in the Cause
Book for further consideration. The cause or matter when :so set down
shall not be put into the paper for further consideration until .after the
expiration of ten days from the day on which the same was so set down,
and shall be marked in the Cause Book accordingly. Notice thercof shall
be given by the Prothonotary to the other parties in the action at least
six days before the day for which the same may be so marked for further
consideration. Such notice may be in the Form No. 27 in Appendix L.

18. Separate lists of trials with juries and trials without juries
respectively to be tried at the sittings in Melbourne shall be prepared and
the trials on each list shall be allotted for trial with reference to their early
determination. Upon a request in writing signed by the plaintiff and all
other parties who have appeared that a cause entered for hearing be
withdrawn from the next list or the next two lists of causes for trial the

Prothonotary may comply with such request subject to any order of the
Court or a Judge.

4. Papers for Judge.

19. The plaintiff’ shall within seven days after the canse or issue las
been entered for trial deliver to the Prothonotary two copies of the whole or
the pleadings, or of the issue one of which shall be for the use of the
Judge at the trial. Such copies shall be in print or typed, except as to such

parts (if any) of the documents as are by these Rules permitted to be
written. , ,
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5. Proceedings at Trial.

20. If, when a trial is called on, the plaintiff appears, and the defendant
does not appear, then the plaintiff may prove his claim so far as the burden
of proof lies upon himn.

21. If, when a trial is called on, the defendant appears, and the plaintiff
does not appear, the defendant, if he has no counter-claim, shall be entitled
to judgment dismissing the action, but if he has a counter-claim, then he
may prove such counter-claim so far as the hurden of proof lies upon him.

22. If when a trial is called on, ncither the plaintiff nor the defendant
appears, the cause may be struck out, and shall thereupon, unless the Court
or a Judge shall otherwise order, be wholly discontinued, and neither party
shall be entitled to costs.

23. Where there are no pleadings or issues, the defendant shall not,
except by leave of the Court or a Judge, be allowed to rely on a set-off or a
counter-claim or on the defence of infancy, coverture, fraud, illegality, truth
in an action of defamation or facts in mitigation of damages in such action,
not guilty by statute, defence on equitable grounds, statutory limitation of
actions, or discharge under the Insolvency Acts, unless he shall have given,
within twenty days after appearance, notice to the plaintiff stating the
grounds and the particulars upon which he relies. A copy of any such
notice shall be filed by the plaintiff with the Prothonotary for the use of
the Judge at the trial.

24. Where there are no pleadings or issues the Judge at the trial may
at any stage call upon the defendant to give a concise statement of his
defence, and, except by leave of the Judge, no other defence shall be open
to the defendant beyond those so stated.

95. Any verdict or judgment obtained where one party does not appear
at the trial may be set aside by the Court or a Judge upon such terms as
may seem fit, upon an application made within seven days after the trial.

26. The Judge may, if he think it expedient for the interests of justice,

postpone or adjourn the trial for such time and upon such terms (if any}) as

he shall think fit.

27. Where a party is brought up to attend the trial or hearing of a cause
or matter by virtue of any writ of habeas corpus duly issued, and by reason
of the pressure of other business, or from any ‘other cause, the trial or
hearing of the cause or matter in which such party is concerned is postponed
to a future day, a new writ of habeas corpus may be issued for such future
day, if the Court or a Judge shall so direct.

28. Upon a trial with a jury, the addresses to the jury shall be regulated |

as follows :— The party who begins, or his counsel, shall be allowed at the
close of his case, if his opponent does not announce any intention to adduce
evidence, to address the jury a second time for the purpose of summing up
the evidence, and the opposite party, or his counsel, shall be allowed to open
his case, and also to sum up the evidence (if any), and the right to reply shall
be the same as heretofore.

99. In actions for libel or slander, in which the defendant does not by
his defence assert the truth of the statement complained of, the defendant
shall not be entitled on the trial to give evidence in chief, with a view to

Non-appearance
of defendant at
trial.

Of plaintiff.

Of plaintiff snd
defendant,

Special defences
where no
pleadings.

4

Judge may call
on defendant
for defence

in certain cases.

Setting aside
verdict obtained
on party not
appearing.

Judge may
postpone trial.

Habeas corpus
whero
adjournment.

Adaresses to
ury.

Evidence In
mitigation of
damages in
1ibel and
glander,



Chapter I.—Civil Proceedings.

Order XXXVI. 3952

mitigation of damages, as to the circumstances under which the libel or
slander was published, or as to the character of the plaintiff, without the
leave of the Judge, unless seven days at least before the trial he furnishes

" particulars to the plaintiff of the matters cs to which he intends to give
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30. The Judge shall at or after trial give judgment for any party or
adjourn the case for further consideration or leave any party to move for
judgment. '

31, The Associate or officer present at any hearing or trial shall make
a note of the times at which such hearing or trial shall commence and ter-
minate respectively, on each day on which the same shall take place, for
communication to the taxing officer if required. A

32. Upon every trial where the officer present at the trial is not the
officer by whom judgments ought to be entered, the Associate shall enter
all such findings of fact as the Judge may direct to be entered, and the
directions (if any) of the Judge as to judgment, and the certificates (if any)
granted by the Judge, in a book to be kept for the purpose.

33. If the Judge shall direct that any judgment be entered for any
party absolutely, the certificate of the Associate or other officer to that
effect shall be a sufficient authority for entering judgment accordingly. The
certificate may be in the Form No. 17 in Appendix B hereto, with such
variations as circumstances may require. :

6. Assessors, Referees, dc. .

34. Trials with assessors-shall take place in such manner and upon such
terms as the Court or a Judge shall direct. .

35. Where any cause or matter, or any question in any cause or matter,
is referred to a referee, he may, subject to the order of the Court or a Judge,
hold the trial at or adjourn 1t to any place which he may.deem most con-
venient, and have any inspection or view, either by himself or with his
assessors (if any) which he may,deem expedient for the better disposal of
the controversy before him. He shall, unless otherwise directed by the

“Court or a Judge, proceed with the trial de die in diem in a similar manner
as in actions tried with a jury. .

36. Subject to any order to be made by the Court or Judge ordering the
same, evidence shall be taken at any trial before a referee, and the attendance
of witnesses may be enforced by subpeena, and every such trial shall be
conducted in the same manner as nearly as circumstances will admit as trials
are conducted before a Judge.

37. Subject to anysuch order as last aforesaid, the referee shall have the
same authority with respect to discovery and production of documents and
in the conduct of any reference or trial and the same power to direct that
judgment be entered for any-or either party as a Judge of the Court.

38. Nothing in these Rules contained shall authorize any referee to
commit any person to prisoh, or to enforce any order by attachment or
otherwise.

39. The referee may, before the conclusion of any trial before him, or

y his report under the reference made to him, submit any question arising
therein for the decision of the Court, or state any facts specially with power

&7
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to the Court to draw inferences therefrom, and in any such-case the order
to be made on such submission or statement shall be entered as the Court
may direct ; and the Court shall have power to require any explanation or
reason from the referee, and to remit the cause or matter, or any part thereof,
for re-trial or further consideration to the same or any other referee; or
the Court may decide the question referred to any referee on the evidence
taken before him, either with or without additional evidence as the Court
may direct.

40. Whenever a report shall be made by a referee, he shall on the same
day cause notice thereof to be given to all the parties to the trial or the
reference before him by prepaid post letter directed to the address for service
of each party, who shall in due course of post be deemed to have notice of
such report.

41. Where under the Arbitration Act 1928 the report of the referee has
been made in a cause or matter, the further consideration of which has been
adjourned, it shall be lawful for any party, on the hearing of such further
consideration, without notice of motion or summeons, to apply to the Court
or Judge to adopt the report, or without leave of the Court or a Judge to
give not less than four days’ notice of motion, to come on with the further
consideration, to vary the report or to remit the cause or matter or any part
thereot for rehearing or further consideration to the same or any other referee,

42. Where under the Arbitration Act 1928 the report of the referee has
been made in a cause or matter, the further consideration of which has not
been adjourned, it shall be lawful for any party by an eight days’ notice of
motion to apply to the Court to adopt and carry into effect the report
of the referee, or to vary the report, or to remit the cause or matter or any
part thereof for rehearing or further consideration to the same or any other
referee. :

43. (a) The Court or Judge shall determine the remuneration to be
paid to any referee or to any assessor, and by what party or parties and in
what proportion the same shall be paid either in the first instance or finally.

(b) In all cases of reference under the drbitration Act 1928 and in all
cases under sections 123, 125 and 126 of the Supreme Court Act 1928, the
Court or Judge may order any party or parties to pay a sum of money into
Court as security for any remuneration or allowances payable under any of
the said sections or 1o give any other security for the same, and may order
that until such order is complied with all further proceedings be stayed.

7. Inquiry and Reference as to Damages.

44. No writ of trial or inquiry as to damages shall be used but such
trial or inquiry shall be made as the Court or a Judge may direct.

45. The provisions of Rules 26, 27, 28, and 29 of this order shall, with
the necessary modifications, apply to an inquiry for the assessment of damages.

46. In every action ot proceeding in which it shall appear to the Court
or a Judge that the amount of damages sought to be recovered is substan-
tially a matter of calculation, it shall not be necessary to.have an inquiry, but
the Court or a Judge may direct that the amount for which final judgment
is to be entered shall be ascertained by the Chief Clerk or Prothonotary, and'
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the Chief Clerk or Prothonotary shall indorse upon the order for referring
the amount of damages to him the amount found by him, and shall deliver
the order with such indorsement to the person eutitled to the damages ; and
for the purposes of this Rule the Prothonotary shall have and exercise all
the powers of the Chief Clerk, and such and the like proceedings may there-
upon be had as to taxation of costs, entering judgment, and otherwise as
upon the finding of a jury upon an inquiry.

47. Where damages are to be assessed in respect of any continuing cause
of action, they shall be assessed down to the time of the assessment.

OrDER XXXVIL
EVIDENCE.
1. Generally.

1. In the absence of any agreement in writing between the parties or
their solicitors and subject to these Rules, the witnesses at the tmal of any
action or at any assessment of damages shall be examined viva voce and in
open court, but the Court or a Judge may at any time for sufficient reason
order that any particular fact or facts may be proved by affidavit, or that the
affidavit of any witness may be read at the hearing or trial, on such conditions
as the Court or Judge may think reasonable, or that any witnesses whose
attendance in Court ought for some sufficient cause to be dispensed with, be
examined by interrogatories or otherwise before a commissioner or examiner.
Provided that where it appears to the Court or Judge that the other party
bond fide desires the production of a witness for cross examination, and that
such witness can be produced, an order shall not be made authorizing the
evidence of such witness to be given by affidavit.

3. An order to read evidence taken in another cause or matter shall not
be necessary, but such evidence may, saving all just exceptions, be read on
e parte applications by leave of the Court or a Judge, to be obtained at the
time of making any such applications and in any other case upon the party
desiring to use such evidence giving two days’ previous notice to the other
parties of his intention to read such evidence.

4. Office copies of all writs, records, pleadings, and documents filed in
the Court shall be admissible in evidence in all causes and matters and
between all persons or parties to the same extent as the original would be
admissible.

2. Examanation of Witnesses.

5. The Court or a Judge may, in any cause or matter where it shall
appear necessary for the purposes of justice, make any order for the exami-
nation upon oath before the Court or Judge or any officer of the Court, or any
other person and at any place, of any witness or person, and may empower any
party to any such cause or matter to give such deposition in evidence therein
on such terms (if any) as the Court or a Judge may direct.

6. An order for a commission to examine witnesses shall be in the Form
No. 36 in Appendix K, and the writ of commission shall be in the Form
No. 13 in Appendix J, with such variations as circumstances may

require.

7
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6a. If in any case the Court or a Judge shall so order, there shall be
issued a request to examine witnesses in lieu of a commission. The
Forms 374 and 378 in Appendix K shall be used for such order and request
respectively, with such variation as circumstances may require,

7. The Court or a Judge may in any cause or matter at any stage of
the proceedings order the attendance of any person for the purpose of pro-
ducing any writings or other documents named in the order which the Court
or Judge may think fit to be produced : Provided that no person shall be
compelled to produce under any such order any writing or other document
which he could not be compelled to produce at the hearing or trial.

8. Any person wilfully disobeying any order requiring his attendance
for the purpose of being examined or producing any document shall be
deemed guilty of contempt of Court, and may be dealt with accordingly.

9. Any person required to attend for the purpose of being examined or
of producing any document shall be entitled to the like conduct money and
payment for expenses and loss of time as upon attendance at a trial in
Court.

10. Where any witness or person is ordered to be examined before any
officer of the Court, or before any person appointed for the purpose, the
person taking the examination shall be furnished by the party on whose
application the order was made with a copy of the writ and pleadings (if any)
or with a copy of the documents necessary to inform the person taking the
examination of the questions at issue between the parties.

11. The examination shall take place in the presence of the parties,
their counsel, solicitors, or agents, and the witnesses shall be subject to
cross-examination and re-examination.

12. The depositions taken before an officer of the Court or before any
other person appointed to take the examination shall be taken down in
writing by or in the presence of the examiner not ordinarily by question and
answer but so as to represent as ncarlv as may be the statement of the
witness, and when completed shall be read over to the witness and signed by
him in the presence of the parties or such of them as may think fit to attend.
If the witness shall refuse to sign the depositions, then the examiner shall
sign the same. The examiner may put down any particular question and
answer if there should appear any special reason for doing so, and may put
any question to the witness as to the meaning of any answer or as to any
matter arising in the course of the examination. Any questions which may
be objected to shall be taken down by the examiner in the depositions, and
he shall note the objection taken, but such examiner shall not have power
to decide upon the materiality or relevancy of such question.

13. If any person duly summoned by subpeena to attend for examina-
tion shall refuse to attend, or if, having attended, he shall refuse to be sworn
or to answer any lawful question, a certificate of such refusal, signed by the
examiner, shall be filed at the Prothonotary’s office, and thereupon the party
requiring the attendance of the witness may apply to the Court or a Judge

ex parte or on notice for an order directing the witness to attend, or to be’

sworn, or to answer any question, as the case may be,
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14. T any witness shall object to any question which may be put to
him before an examiner, the question so put, and the objection of the witness
thereto, shall be taken down by the examiner and transmitted by him to the
Prothonotary’s office to be there filed, and the validity of the objection shall
be decided by the Court or a Judge: .

15. In any case under the last two preceding Rules, the Court or a
Judge shall have power to order the witness to pay any costs occasioned by
his refusal or objection. :

16. When the examiration of any witness before any examiner .shall
have been concluded, the original depositions, authenticated by the signature
of the examiner, shall be transmitted by him to the Prothonotary’s office,
and there filed. ’

17. The person taking the examination of a witness under these¢ Rules
may, and if need be shall, make a special report to the Court touching such
examination and the conduct or absence of auy witness or other person
thereon, and the Court or a Judge may direct such proceedings and make
such order as upon the report they or he may think just. .

18. Except where by this Order otherwise provided, or directed by the
Court or a Judge, no depositions shall be given in evidence at the héaring or
trial of the canse or matter without the consent of the party against whom
the 'same may be offered, unless the Court or Judge is satisfied that the
deponent is dead, or beyond the jurisdiction of the Court, or unablé from.
sickness or other infirmity to attend the hearing or trial, in any of which
cases the depositions certified under the hand of the person taking the
examination shall be admissible in evidence saving all just exceptions without
proof of the signature to such certificate.

19.- Any officer of the Court, or other person directed to take the exami-
nation of any witness or person, may administer oaths. '

20. Any party in any cause or matter may by subpana ad testificandum
or duces tecum require the attendance of any witness before an officer of the
Court, or other person appointed to take the examination, for the purpose of
using his evidence upon any proceeding in the cause or matter ip like manner
as such witness would be bound to attend and be examined at the hearing
or trial; and any party or witness having made an affidavit.to be used or
which shall be used on any proceeding in the cause or matter shall be bound
on being served with such subpeena to attend before such officer or person for
cross-examination. :

21. Evidence taken subsequently to the hearing or trial of any cause or
matter shall be taken as nearly as may be in the same manner as evidence
taken at or with a view to a trial. ’ :

22. The practice with reference to the examination, cross-examination,
and re-examination of witnesses at a trial shall extend and be applicable to
evidence taken in any cause or matter at any stage. '

23. The practice of the Court with respect to evidence at a trial; when
applied to evidence to be taken before an officer of the Court or other person
in any cause or matter after the hearing or trial, shall be subject to any
special directions which- may be given in any case.

»?
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24. No affidavit or deposition filed or made before issue joined in any Notice to use
cause or matter shall without leave of the Court or a Judge be received at betors trist
the hearing or trial thereof, unless within one month after issue joined, or
within such longer time as may be allowed by leave of the Court or a Judge,
notice in writing shall have been given by the party intending to use the
same to the opposite party of his intention in that behalf.

25. All evidence taken at the hearing or trial of any cause or matter svidencetn

. . . s
may be used in any subsequent proceedings in the same cause or matter. Procecaings.

3. Subpena.

26. Where it is intended to sue out a subpeena, a pracipe for that pur- Prasips tor
pose in the Form No. 21 in Appendix G, and containing the name or firm "™
and the place of business or residence of the solicitor intending to sue out
the same, and, where such solicitor is agent only, then also the name or firm
and place of business or residence of the principal solicitor, shall in all cases
be delivered and filed at the Prothonotary’s office.

27. A writ of subpeena shall be in one of the Forms 1 to 7 in Appendix rorm of writ.
J, with such variations as circumstances may require.

28. Where a subpeena is required for the attendance of a witness for mme.
the purpose of proceedings in Chambers, such subpeena shall issue from the

Prothonotary’s office.

29. Every subpcoena other than a subpena duces tecum may contain Number ot
any number of names, and names of witnesses may be inserted therein after ™™
the issue of the writ of subpceena without resealing in any case in which the
subpcena contains the name of at least one witness and the words ‘‘ and
others.”

30. No more than three persons shall be included in one subp@na duces Numverin
tecum, and the party suing out the same shall be at liberty to sue out a fawm
subpeena for each person if it shall be deemed necessary or desirable.

31. In the interval between the suing out and service of any subpcena correotion.
the party suing out the same may correct any error in the names of parties
or witnesses, and may have the writ resealed upon leaving a corrected
preecipe of such subpeena marked with the words “ altered and resealed,”
and signed with the name and address of the solicitor or party suing out
the same.

32. The service of a subpoena shall be effected by delivering a copy of service.
the writ, and of the indorsement thereon, and at the same time producing
the original writ. :

33. Affidavits filed for the purpose of proving the service of a subpeena Amaavitor
upon any defendant must state when, where, and how, and by whom, such ’
service was effected.

34. The service of any subpcena shall be of no validity if not made mimefor.
within twelve weeks after the feste of the writ.‘

34A. Any subpenae shall remain in force from the date of issue until Djdonef
the trial of the action or matter in which it is issued.
-1829.—6
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. . 4. Perpetuating Testimony.
Actlon to 35. Any person who would under the circumstances alleged by him to
Pufmony,  exist become entitled, upon the happening of any future event, to any

honour, title, dignity, or office, or to any estate or interest in any property,
real or personal, the right or claim to which cannot by him be brought to
trial before the happening of such event, may commence an action to per-
. petuateany testimony which may be material for establishing such right or claim.
Where Crown 36. .In all actions to perpetuate testimony touching any honour, title,
interested: dignity, or office, or any other matter or thing in which the Crown may have
any estate or interest, the Attorney-General may be made a defendant, and
in"all proceedings in which the depositions taken in any such action, in
which the Attorney-General was so made a defendant, may be offered in
evidence, such depositions shall be admissible notwithstanding any objection
to such depositions upon the ground that the Crown was not a party to the
action in which such depositions were taken.

Action 37. Witnesses shall not be examined to perpetuate testimony unless an
reeessany. action has been commenced for the purpose.
Not to be 38. No action to perpetuate the testimony of witnesses shall be entered

entered for trial. .
for trial.

v ' 5. Obtaining Evidence for Foreign Tribunals.

Letters of 54. Where under the Foreign Tribunals Evidence Act 1856, or the Extra-
st dition Act 1870, section 24, any civil or commercial matter or any criminal
.matter is pending before a Court or Tribunal of a foreign country and it is
"""made to appear to the Court or a Judge, by Commission Rogatoire or Letter
of Request, or other evidence as hereinafter provided, that such Court or
Tribunal is desirous of obtaining the testimony in relation to such matter of
any witness or witnesses within the jurisdiction, the Court or a Judge may,
on the ex parte application of any person shown to be duly authorized to make
the application on behalf of such foreign Court or Tribunal, and on production
of the Commission Rogatoire or Letter of Request, or of a certificate signed in
the manner, and certifying to the effect mentioned in section 2 of the Foreign
Tribunals Evidence Act 1856, or such other evidence as the Court or a Judge
may require, make such order or orders as may be necessary to give effect
to the intention of the Acts above-mentioned in conformity with section 1 of
the said Foreign Tribunals Evidence Act 1856. _ :
Form of Order 'B55. An -order made under the last preceding Rule shall be in Form
No. 78 in Appendix K, with such variations as circumstances may require.
56. ‘The examination may be ordered to be taken before any fit and proper
person nominated by the person applying, or before any officer of the Court,
or such other qualified person as to the Court or a Judge may seem fit.

Teansmission of 57. Unless otherwise provided in the order for examination the person

Devostiiont.” hefore whom the examination is taken shall, on its completion; forward the
same to the Prothonotary, and on receipt thereof the Prothonotary shall
_append thereto a .certificate, in Form No. 74 in Appendix K, with such
variations as circumstances may require, duly sealed with the seal of the
Supreme Court, and shall forward the depositions so certified, and the
Commissiorn Rogatoire or Letter of Request, if any, to the Attorney-General
for transmission to His Majesty’s Secretary of State for the Dominions.

Examiner,

)
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57a. The Court or a Judge may in any case and at any time order that
the certified depositions and the Commission Rogatoire or Letter of Request
(if any) shall be forwarded to the Attorney-General for transmission direct
to the Foreign Court or Tribunal desirous of obtaining the said testimony.

58. An order made under Rule 54 of this Order may, if the Court or a
Judge think fit, direct the said examination to be taken in such manner as
may be requested by the Commission Rogatoire or Letter of Request from the
Foreign Court, or therein signified to be in accordance with the practice or
requirements of such Court or Tribunal, or which may, for the same reason,
be requested by the applicant for such order. But, in the absence of any
such special directions, the examination shall be taken in the manner pre-
scribed by the Rules and practice of the Court.

60. Where a Commission Rogatoire or Letter of Request, as mentioned in
Rule 54 of this Order, is transmitted to the Supreme Court by His Exgellency
the Governor, with an intimation that it is desirable that effect should be
given to the same without requiring an application to be made to the Court
by the agent in Victoria of any of the parties to the action or matter in the
foreign country, the Prothonotary shall transmit the same to the Crown
Solicitor, who may thereupon, with the consent of the Attorney-General,
make such applications and take such steps as may be necessary to give
effect to such Commission Rogatoire or Letter of Request, in accordance
with Rules 54 to 58 of this Order.

OrpErR XXXVIIL
L.—AFFIDAVITS AND DEPOSITIONS.

1. Upon any motion, petition, or summons, evidence may be given by
affidavit ; but the Court or a Judge may, on the application of either party,
order the attendance for cross-examination of the person making any such
affidavit.

2. Every affidavit shall be intituled in the cause or matter in which it is
sworn; but in every case in which there is more than one plaintiff or
defendant, it shall be sufficient to state the full name of the first plaintiff or
defendant respectively, and that there are other. plaintiffs or defendants, as
the case may be; and the costs occasioned by any unnecessary prolixity in
any such title shall be disallowed by the taxing officer.

3. Affidavits shall be confined to such facts as the witness is able of his
own knowledge to prove, except on interlocutory motions, on which state-
ments as to his belief, with the grounds thereof, may be admitted. The costs
of every affidavit which shall unnecessarily set forth matters of hearsay, or
argumentative matter, or copies of or extracts from documents, shall be
paid by the party filing the same.

4. Affidavits sworn in Victoria shall be sworn before a Judge, Master-
in-Equity, commissioner or officer empowered to administer oaths.

5. Every person administering oaths shall express the time when, and the
place where, he shall take any affidavit or the acknowledgment of any deed
or recognizance; otherwise the same shall not be held authentic nor be
admitted to be filed or enrolled without the leave of the Court or a Judge,
and every such person shall express the time when and the place where he
shall do any other act incident to his office.
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Form of 7. Every affidavit shall be drawn up in the first person, and shall be

sitdavits. divided into paragraphs, and every paragraph shall be numbered consecu-
tively, and as nearly as may be shall be confined to a distinct portion of the
subject. No costs shall be allowed for any affidavit or part of an affidavit
substantially departing from this rule.

Desceiption of 8. Every affidavit shall state the description and true place of abode of
' the deponent.
T bear numbec 84, Every affidavit sworn in a cause shall bear the number of the
action. . ‘
amanisby . 9. In every affidavit made by two or more deponents, the names of the
asponenis. . several persons making the affidavit shall be inserted in the jurat, except

that, if the affidavit of all the deponents is taken at one time by the same
officer, it shall be sufficient to state that it was sworn by both (or all) of the
* “above-named " deponents.
Afidavits to be 10. Every affidavit shall be filed in the Prothonotary’s office. There
o shall be indorsed on every affidavit a note showing on whose behalf it is
filed, and no affidavit shail be filed or used without such note unless the
Court or a Judge shall otherwise direct.

biling betore 10a. Every affidavit to be used before the Court must be filed before it
is ‘used.

Scandal, 11. The Court or a Judge may order to be struck out from any affidavit
any matter which is scandalous or irrelevant, and may order the costs of
any application to strike out such matter to be paid as between solicitor and
client. : )

Alterations ln 12. No affidavit having in the jurat or body thereof any interlineations,

alteration, or erasure shall without leave of the Court or a Judge be read or
made use of in any matter depending in Court, unless the interlineation or
alteration (other than by erasure) is authenticated by the initials of the
officer taking the affidavit, or if taken at any office of the Court, either by
his initials or by the stamp of that office, nor in the case of an erasure, unless
the words or figures appearing at the time of taking the affidavit to be written
on the erasure are rewritten and signed or initialed in the margin of the
affidavit by the officer taking it.
pmawtity 13, Where an affidavit is sworn by any person who appears to the officer
taking the affidavit to be illiterate or blind, the officer shall certify in the
.jurat that the affidavit was read in his presence to the deponent, that the
deponent seemed perfectly to understand it, and that the deponent made his
“or her mark or signature in the presence of the officer. No such affidavit
shall be used in evidence in the absence of this certificate, unless the Court
or a Judge is otherwise satisfied that the affidavit was read over to and
appeared to b> perfectly understood by the deponent.

Moy e roelved 14. The Court or a Judge may receive any affidavit sworn for the purpose
defective. of being used in any cause or matter, notwithstanding any defect by mis-

“description of parties or otherwise in the title or jurat, or any other irregu-
larity in the form thereof, and may direct a memorandum to be made on

the document that it has been so received
Stamping 15. In cases in which by the present practice an original affidavit is
' allowed to be used, it shall before it is used be stamped with a proper fee
stamp, and shall at the time when it is used be delivered to and left with the

L4
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proper officer in Court or in Chambers, who shall send it to be filed. An
office copy of an affidavit may in all cases be used, the original affidavit

having been previously filed, and the copy duly authenticated with the seal
of the office.

16. No affidavit shall be sufficient if sworn before the solicitor acting
for the party on whose behalf the affidavit is to be used, or before any agent
or correspondent of such solicitor, or before the party himself; but this
enactment shall not extend to affidavits to hold to bail.

17. Any affidavit which would be insufficient if sworn before the solicitor
himself shall be insufficient if sworn before his clerk or partner.

18. Where a special time is limited for filing affidavits, no affidavit
filed after that time shall be used unless by leave of the Court or a Judge.

19. Except by leave of the Court or a Judge no order made ez parte in
Court founded on any affidavit shall be of any force unless the affidavit on
which the application was made was actually made before the order was
applied for, and produced or filed at the time of making the motion.

194. The consent of a new trustee to act shall be sufficiently evidenced
by a written consent signed by him and verified .by the signature of his
solicitor. Form No. 29 in Appendix L shall be used with such variations as
circumstances may require. -

II.—AFFIDAVITS AND EVIDENCE IN CHAMBERS.

20. The party intending to use any affidavit in support of any appli-
cation made by him in Chambers shall give notice to the other parties con-
cerned of his intention in that behalf.

21. All affidavits which have been previously made and read in Court

upon any proceeding in a cause or matter may be used before a Judge in
Chambers.

- 22, Every alteration in an account verified by affidavit to be left at
Chambers shall be marked with the initials of the commissioner or officer before
whom the affidavit is sworn, and such alteration shall not be made by erasure.

23. Accounts, extracts from registers, particulars of creditors’ debts,
and other documents referred to by affidavit shall not be annexed to

the affidavit, or referred to in the affidavit as annexed, but shall be referred.

to as exhibits.

24. Every certificate on an exhibit referred to in an affidavit signed by
the commissioner or officer before whom the affidavitisswornshall be marked
with the short title of the cause or matter.

IIL.—TRIAL ON AFFIDAVIT.
25. Atany time before notice of trial is served upon the Prothonotary,

_ the parties may consent that the evidence to be adduced on the trial

shall be taken by affidavit; provided that notwithstanding such consent
the Court or a Judge at the trial may order the whole or any part of the
evidence to be taken vivd voce.
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Afmaavits of 254. Within seven days after such notice of trial has been served upon

[ the Prothonotary, or within such time as the Court or a Judge may allow,
the plaintiff shall file his affidavits and deliver to the defendant or his solicitor
a list thereof.

Ot defendant. 26. The defendant within seven days after delivery of such list, or
within such time as the Court or a Judge may allow, shall file his affidavits
and deliver to the plaintiff or his solicitor a list thereof. i

of plalntlt in 27. Within four days after the expiration of the last-mentioned seven

ey days, or such other time as aforesaid, the plaintiff shall file his affidavits in
reply, which affidavits shall be confined to matters strictly in reply, and
shall deliver to the defendant or his solicitor a list thereof.

Cross. 28. When the evidence is taken by affidavit, any party desiring to cross-
Seponont ' examine a deponent who has made an affidavit filed on behalf of the opposite

party, may serve upon the party by whom such affidavit has been filed a
notice in writing, requiring the production of the deponent for cross-examina-
tion at the trial. such notice to beserved at any time before the expiration of
seven days next after the end of the time allowed for filing affidavitsin reply,
or within such time as inany case the Courtor a Judge may specially appoint ;
and unless such deponent is produced accordingly, his affidavit shall not be
used as evidence unless by the special leave of the Court or a Judge. The
party producing such deponent for cross-examination shall not be entitled
to demand the expenses thereof in the first instance from the party requiring
such production.
Compelling 29. The party to whom such notice as is mentioned in the last preceding
Somoneme ® Rule is given shall be entitled to compel the attendance of the deponent for
cross-examination in the same way as he might compel the attendance of a
witness to be examined.
OrpErR XXXTX. .
NEW TRIAL, ETC.

(Sec Order LVIIL.).

OrpER XI. ’
: MOTION FOR JUDGMENT. .
Judgment. to bo 1. Except where by any Act or by these Rules it is provided thatjudgment
on motion.

may be obtained in any other manner, the judgment of the Court shall be

. obtained by motion to the Court for judgment.

Judgment after ' 2. Where issues have been ordered to be tried, or issues or questions of

*“  fact to be determined in any manner, the plaintiff may set down a motion

for judgment as soon as such issues or questions have been determined. If"
he does not set down such a motion and give notice thereof to the other
parties within ten days after his right so to do has arisen, then after the
expiration of such ten days any defendant may set down a motion for judg-
ment, and give notice thereof to the other parties. :

Where cortain 3. Where issues have becn ordered to be tried, or issues or questions of

asterminca.  fact to be determined in any manner, and some only of such issues or ques-
tions of fact have been tried or determined, any party who considers that the

result of such trial or determination renders the trial or determination of the

others of them unnecessary, or renders it desirable that the trial or determina-

tion thereof should be postponed, may apply to the Court or a Judge for

%o
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leave to set down a motion for judgment, without waiting for such trial or
determination. And the Court or Judge may, if satisfied of the expediency
thereof, give such leave, upon such terms ( if any) as shall appear just, and
may give any directions which may appear desirable as to postponing the
trial of the other issues or questions of fact.

4. No motion for judgment shall, except by leave of the Court or a
Judge, be set down after the expiration of one year from the time when the
party seeking to set down the same first became entitled so to do.

5. Upon motions for judgment the Court may draw all inferences of
fact not inconsistent with the finding of a-jury, and if satisfied that it
has before it all the materials necessary for finally determining the questions
in dispute, or any of them, or for awarding any relief sought, give judgment
accordingly, or may, if it shall be of opinion that it has not sufficient
materials before it to enable it to give judgment, direct the motion to stand
over for further comsideration, and direct such issues or questions to be
tried or determined, and such accounts and inquiries to be taken and made

as it may think fit.

Orper XLI. .

ENTRY OF JUDGMENT.

1. Every judgment shall be entered by the Prothonotary in the book to
be kept for the purpose in the Prothonotary’s office. The forms of judgment
in Appendix F shall be used, with such variations as circumstances may
require.

2. Every judgment and order shall be prepared by the party entitled
thereto or by such party as the Court or a Judge may direct.

3. Every judgment shall be dated as of the day on which such judgment
is pronounced or ordered to be entered, unless the Court or Judge shall
otherwise order, and the judgment shall take effect from that date. Provided
that by leave of the Court or a Judge a judgment may be antedated or
postdated.

4. Tn 4ll cases not within the last preceding Rule, the entry of judgment
shall be dated as of the day on which the requisite documents are left with
the proper officer for the purpose of such entry, and the judgment shall take
effect from that date. ’

5. Every judgment or order made in any cause or matter requiring any
person to do an act thereby ordered shall state the time or the time after
service of the judgment or order within which the act is to be done, and upon
the copy of the judgment or order which shall be served upon the person
required to obey the same, there shall be indorsed a memorandum in the
words or to the effect following, viz., “ If you, the within-named A B, neglect
to obey this judgment (or order) by the time therein limited, you will be
liable fo process of execution for the purpose of compelling you to obey the
said judgment (or order).”
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6. Where under any Act or these Rules, or otherwise, it is provided
that any judgment may be entered upon the filing of any affidavit or pro-
duction of any document, the officer shall examine the affidavit or document
produced, and if the same be regular and contain all that is by law required,
he shall enter judgment accordingly.

7. Where under any Act or these Rules any judgment may be entered
pursuant to any order or certificate or return to any writ, the production of
such order or certificate sealed with the seal of the Court, or of such return,
shall be a sufficient authority to the officer to enter judgment accordingly.

8. Where reference is made to the Chief Clerk or Prothonotary to
ascertain the amount for which final judgment is to be entered, such officer’s
certificate shall be filed in the Prothonotary’s office when judgment is entered.

9. In any cause or matter where the defendant has appeared by
solicitor, no order for entering judgment shall be made by consent unless
the consent of the defendant is given by his solicitor or agent.

10. Where the defendant has not appeared, or has appeared in person,
no such order shall be made unless the defendant attends before a Judge
and gives his consent in person, or unless his written consent is attested by
a solicitor acting on his behalf, except in cases where the defendant is a
barrister, conveyancer, special pleader, or solicitor.

OrpER XLIL. (4).
REGISTRATION OF JUDGMENTS.

1. Any application under Section 181 (1) of the Supreme Court Act 1928
for leave to have a jndgment obtained in a superior Court in England or
Scotland or any Court in Treland which may be declared by the Governor
in Council to be a superior Court within the meaning of the Act registered
in the Supreme Court shall be made to a Judge on summons.

2. The application shall be supported by an affidavit of the facts
exhibiting the judgment or a verified or certified or otherwise duly
authenticated copy thereof and stating that to the best of the information
and belief of the deponent the judgment creditor is entitled to enforce the
judgment and the judgment does not fall within any of the cases in which
under Section 181 (2) of the Act a judgment cannot properly be ordered
to be registered. The affidavit must also so far as the deponent can do

8o give the full name, title, trade or business and usual or last known

Title of affidavit
and summons.

Service of
summons.

The order.

place of abode or business of the judgment creditor and judgment debtor
respectively. The affidavit shall set out where necessary the calculations
by which the amount of the judgment has been arrived at.

3. The affidavit and the summons shall be intituled :—“In the
matter of the Supreme Court Act 1928 and In the matter of a judgment

of the ..o (describing the court) obtained in
............................................... (describing the cause or matter) and dated the
............................................... day of .o 1900

4. The summons for leave to register shall (unless otherwise ordered by
a judge) be served in the same manner as a writ of summons is required
to be served.

5. Any order giving leave to register shall be drawn up by or on behalf
of the judgment creditor. '

o)
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6. The order giving leave to register the judgment shall state the time Form of order
within which the judgment debtor is to be entitled to apply to set aside
the registration. Such time where the judgment debtor is or is ordinarily
resident within the jurisdiction of the Supreme Court shall ordinarily be
fourteen days after service of the notice of registration hereinafter mentioned
and when the judgment debtor is or is ordinarily resident out of the
jurisdiction of the Supreme Court shall depend on the distance from
Melbourne of the place where the judgment debtor resides, and the postal
facilities between Melbourne and that place and shall ordinarily be the
same time as is limited for entering appearance after service out of the
jurisdiction of a writ of summons or notice thereof.

7. The register of judgments ordered to be registered under the Act Toe register.
shall be kept in the Prothonotary’s office by or under the direction of the
Prothonotary. The judgment shall be registered therein in accordance with
the order giving leave to register it.

8. The register shall be arranged in alphabetical order in the surname Form ot
of the judgment debtor and there shall be entered in the register the date e
of. the order for registration and of the registration the name, title, trade
or business and usual or last known place of abode or business of the
judgment debtor and judgment creditor and the amount for which the
judgment is signed and any special directions in the order for registration
as to such registration or execution thereon and the particulars of any
execution issued thercon.

9. Notice in writing of the registration of the judgment together with Noticeof
a copy of the order giving leave to register must be served on the judgment
debtor within a reasonable time after such registration. ~Such service shall
be in such manner as the judge may at any time direct and the judge
may direct service out of the jurisdiction or substituted service either
within or without the jurisdiction. If there be no direction by the judge
service shall be personal.

10. The notice of registration shall contain full particulars of the Fom of
judgment registered and of the order for such registration and shall state
the name and address of the judgment creditor or of his solicitor or agent
on whom and at which service of any summons issued by the judgment
debtor may be served. The notice shall state that the defendant is
entitled if he has grounds for doing so to apply to set aside the registration
and shall also state the number of days for applying to set aside the

registration limited by the order giving leave to register.

11. The party serving the notice shall within three days at most Tomemest

after such service indorse on the notice or a copy or duplicate thereof the
day of the month and week of the service thereof otherwise the judgment
creditor shall not be at liberty to issue execution on the judgment ;. and
every affidavit ,of service of such notice shall mention the day on which
such indorsement was made. This rule shall apply to substituted as well
as other service. The three days limited by this rule may under special
circumstances be extended by order of a Judge.

* 12. The judgment debtor may at any time within the time limited Application

by the order apply by summons to a judge to set aside the registration reistration.
or to suspend execution on the judgment and the judge on such application
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if satisfied that the case comes within one of the cases in which under
Section 181 (2) of the Act no judgment can be ordered to be registered or
that it is not just or convenient that the judgment should be enforced in
Victoria or for other sufficient reason may order that the registration be
set aside or execution on the judgment suspended either unconditionally or
on such terms as he thinks fit and either altogether or until such time as
he shall direct: Provided that the Judge may allow the application to
be made at any time after the expiration of the time herein mentioned.

13. The summons referred to in Rule 12 shall be intituled in the same
manner as the affidavit referred to in Rule 3.

14. No execution shall issue on a judgment registered under the Act
until after the expiration of the time limited for applying to sct aside the
registration : Provided that the Judge who makes the order for such
registration or a Judge at Chambers may at any time order that the
execution shall be suspended for a longer time.

15. Any party desirous of issuing execution on a judgment registered
under the Act must file in the Prothonotary’s office an affidavit of the
service of the notice of registration and of a copy of the order authorizing

- registration. .

16. A writ of execution on a judgment registered under the Act may
be thus varied :—Instead of ““ which said sum of money and interest were
lately before us in our Supreme Court,” &c., insert ‘“ which said sum of
money and interest were lately in_____ _ (describing the
court In- which judgment was obtained),” &c., “and which judgment has
been duly registered in our Supreme Court pursuant to the Supreme Court
Aet 1928.” :

17. Any application under Section 182 of the Act for a certified copy
of a judgment obtained in the Supreme Court shall he made ex parte to a
Judge on an affidavit made by the judgment creditor or his solicitor giving
the particulars of the judgment and showing that the judgment debtor is
resident in some (stating what) part of His Majesty’s Dominions outside
Victoria to which the‘Act extends and stating to the best of his information
and belief the title, trade, business or occupation of the judgment creditor
and judgment debtor respectively and their respective usual or last known
places of abode or business.

18. The certified copy of the judgment shall be an office copy and
shall be sealed with the seal of the Supreme Court and shall be certified by
the Prothonotary as follows :— -

“T certify that the above copy judgment is a true copy of a
judgment obtained in the Supreme Court of the State of Victoria
and this copy is issued in accordance with section 182 of the Supreme
Court Act 1928.

(Signed) *
Prothonotary of the Supreme Court.
of the State of Victoria.

19. In this Order the expression ““the Act > mearis the Supreme Court
Act 1928 and the definitions contained in Section 179 (1) of the Act shall

.apply. .

(it
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Orper XLIL
EXECUTION,

1. Whenever any person is by any judgment or order directed to pay
any money or deliver up or transfer any property real or personal to another,
it shall not be necessary to make any demand thereof, but the person so
directed shall be bound to obey such judgment or order upon being duly
served with the same without demand.

2. Where any person who has obtained any judgment or order upon
condition does not perform or comply with such condition, he shall be con-
sidered to have waived or abandoned such judgment or order so far as the
same is beneficial to himself, and any other person interested in the matter
may on breach or non-performance of the condition take either such pro-
ceedings as the judgment or order may in such case warrant, or such pro-
ceedings as might have been taken if no such judgment or order had been
made, unless the Court or a Judge shall otherwise direct.

3. A judgment for the recovery by or payment to any person of money
may be enforced by any of the modes by which a judgment or decree for
the payment of money might have been enforced in the Court at the time of
the passing of The Judicature Act 1883.

4. A judgment for the payment of money into Court may be enforced
by writ of sequestration, or in cases in which attachment is authorized by
law, by attachment.

5. A judgment for the recovery or for the delivery of the possession of For

land may be enforced by writ of possession.

6. A judgment for the recovery of any property other than Jand or
money may be enforced : —

(a) By writ for delivery of the property :
(b) By writ of attachment :
(¢) By writ of sequestration.

7. A judgment requiring any person to do any act other than the
payment of money, or to abstain from doing anything, may be enforced by
a writ of attachment, or by committal.

8. In these Rules the term © writ of execution ” shall include writs of
fieri facias, capias, sequestration, and attachment, and all subsequent writs
that may issue for giving effect thereto. And the term “issuing execution
against any party ”’ shall mean the issuing of any such process against his
person or property as under the preceding Rules of this Order shall be
applicable to the case.

9. Where a judgment or order is to the effect that any party is entitled
to any relief subject to or upon the fulfilment of any condition or con-
tingency, the party so entitled may, upon the fulfilment of the conditicn or
contingency, and demand made upon the party against whom he is entitled
to relicf, apply to the Court or a Judge for leave to issue execution against
such party. And the Court or Judge may, if satisfied that theright to relief
has arisen according to the terms of the judgment or order, order that
execution issue accordingly, or may direct that any issue or question necessary
for the determination of the rights of the parties be tried in any of the ways
in which questions arising in an action may be tried.
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11. No writ of execution shall be issued without the production to the
officer by whom the same should be issued of the judgment or order upon
which the writ of execution is to issue, or an office copy thereof, showing
the date of entry. And the officer shall be satisfied that the proper time
has elapsed to entitle the party to execution.

12. No writ of execution shall be issued without the party issuing it, or
his solicitor, filing a precipe for that purpose. The pracipe shall contain
the title of the action, the reference to the record, the date of the judgment,
and of the order (if any) directing the execution to be issued, the names of
the parties against whom, or of the firm against whose goods, the execution
18 to be issued ; and shall be signed by or on behalf of the solicitor of the
party issuing it, or by the party issuing 1t,if he doso in person. The forms in
Appendix G shall be used, with such variations as circumstances may require.

13. Every writ of execution shall be indorsed with the name and place
of abode or office of business of the solicitor actually suing out the same,
and when the solicitor actually suing out the writ shall sue out the same as
agent for another solicitor, the name and place of abode of such other solicitor
shall also be indorsed upon the writ; and in case nosolicitor shall be employed
to issue the writ, then it shall be indorsed with a memorandum expressing
that the same has been sued out by the plaintiff or defendant in person, as
the case may be, mentioning the city, town, shire, parish, or borough, and
also the name of the street, and number of the house of such plaintiffs or
defendant’s residence, if any such there be.

14. Every writ of execution shall bear date of the day on which it is

issued. The forms in Appendix H shall be used, with such variations as
circumstances may require. .

15. In every case of execution the party entitled to execution may

levy the poundage, fees, and expenses of execution, over and above the sum
recovered. : :

15a. In every case of execution against any freehold land or chattel real,
or against any land, lease, mortgage, or charge the party entitled to execution
may, over and above the sum recovered, and in addition to the poundage,
fees and expenses mentioned in Rule 15, levy the fees and expenses properly
paid on registering the judgment, or lodging the writ of fieri facias against
the freehold land or chattel real, or against the land, lease, mortgage, or
charge sought to be affected by the execution, together with the sum of One
pound one shilling for the costs thereof. ‘

158. The party or his solicitor requiring the Sheriff to levy for fees,
expenses, and costs under the last preceding Rule shall file with the Sheriff
a specific direction in writing requiring him so to levy, together with a receipt
from the Collector of Imposts under the Stamps Act 1928 or other proper
officer showing the amount of the fees which have been paid, and for which in
addition to the fixed charge for costs the levy is so to be made.

16. Every writ of execution for the recovery of money shall be indorsed
with a direction to the Sheriff or other officer or person to whom the writ is
directed to levy the amount really due and payable and sought to be recovered
under the judgment, or order, stating the amount, and also to levy interest
thereon atthe rate of £8 per cent. per annum from the time when the judgment

v 2
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or order was entered'or made ; provided that in cases where there is an agree-
ment between the parties as to the rate of interest that shall be secured by
the judgment or order then the indorsement may be accordingly to levy the
amount of interest so agreed.

16a. Every writ of fi. fa. shall be indorsed as follows :—

Levy £ , and £ for costs of execution and
also interest on £ at 8 per cent. per annum [or other
agreed rate] from the " day of till

payment, besides Sheriff’s poundage, officer’s fees, costs of levying,
the fees, expenses, and costs mentioned in Order XLIIL., Rule 154,
if and when incurred, and all other legal incidental expenses.

17. Every person to whom any sum of money or any costs shall be payable
under a judgment or order shall as soon as the money or costs shall be payable
be entitled to sue out one or more writ or writs of fiers facias to enforce pay-
ment thereof, subject nevertheless as follows :—

(@) If the judgment or order is for payment within a period therein
mentioned, no such writ as aforesaid shall be issued until after
the expiration of such period.

(b) The Court or Judge may at or after the time of giving judgment
or making an order stay execution until such time as they or
he shall think fit.

18. Upon any judgment or order for the recovery or paymeng of a sum
of money and costs, there may be, at the election of the party entitled
thereto, either one writ or separate writs of execution for the recovery of the
sum and for the recovery of the costs, but a second writ shall be only for
costs, and shall be issued not less than eight days aiter the first writ.

19. A party who has obtained judgment or an order not being a judg-
ment for payment of money or costs, or for the recovery of land, may issue

execution In fourteen days, unless the Court or a Judge shall order execution

to issue at an earlier or later date with or without terms.

194. In all cases in which judgment shall have been entered up in pur-
suance of any warrant of attorney or cognovit actionem, the plaintiff, hisagent
or solicitor, shall, before he sue out execution thereon, file an affidavit setting
forth the amount actually due and payable to the plaintiff under such judg-
ment.

198. When any judgment is signed on a cognovit or Judge’s order
authorizing the plaintiff to sign judgment, no declaration to ground such
judgment shall be necessary or allowed on taxation of costs.

20. A writ of execution if unexecuted shall remain in force for one year
only from its issue, unless renewed in the manner hereinafter provided ; but
such writ may, at any time before its expiration, by leave of the Court or a
Judge, be renewed, by the party issuing it, for one year from the date of
such renewal, and so on from time to time during the continuance of the
renewed writ, either by being marked with a seal of the Court bearing the
date of the day, month, and year of such renewal, or by such party giving a
written notice of renewal to the sheriff, signed by the party or his solicitor,
and bearing the like seal of the Court; and a writ of execution so renewed
shall have effect, and be entitled to priority, according to the time of the
original delivery thereof.
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21. The production of a writ of execution, or of.the notice renewing
the same, purporting to be marked with such scal as in the last preceding
Rule mentioned, showing the same to have been renewed, shall be primd facie
evidence of its having been so renewed.

22. As between the original parties to a judgment or order execution
may issue at any time within six years from the recovery of the judgment
or the date of the order.

23. In the following cases, viz. :—

(@) Where six years have elapsed since the judgment or date of the
order or any change has taken place by death or otherwise in the
parties entitled or liable to execution :

(b) Where a husband is entitled or liable to execution upon a judg-
ment or order for or against a wife:

(¢) Where a party is entitled to execation upon a judgment of assets
wn futuro :

(d) Where a party is entitled to execution against any of the share-
holders of a joint stock company upon a judgment recorde:l
against such company, or against a public officer or other person
representing such company—

the party alleging himself to be entitled to execution may apply on summons
for leave to issue execution accordingly. And the Judge may, if satisfied
that the party so applying is entitled to issue execution, make an order to
that effect, or may order that any issue or question necessary to determine
the rights of the parties, shall be tried in any of the ways in which any
question in an action may be tried. And in either case the Judge may
impose such terms, as to costs or otherwise, as shall be just.

24. Bvery order of the Court or a Judge, in any cause or matter, may
be enforced against all persons bound thereby in thesame manner asa judgment
to the same effect.

26. Any person not being a party to any cause or matter, who obtains
any order or in whose favour any order is made, shall be entitled to enforce
obedience to such order by the same process as if he were a party to such
cause or matter, and any person not being a party to a cause or matier
against whom obedience to any judgment or order may be enforced, shall
be liable to the same process for enforcing obedience to such judgment or
order as if he were a party to such cause or matter.

27. No proceeding by auditd quereld shall hereafter be used ; but any
party against whom judgment has been given may apply to the Court or a
Judge for a stay of execution or other relief against such judgment, upon

the ground of facts which have arisen too late to be pleaded ; and the Court-

or Judge may give such relief and upon such terms as may be just.

28, Nothing in this Order shall take away or curtail any right hereto-
fore existing to enforce or give effect to any judgment or order in any manner
or against any person or property whatsoever.

29. Nothing in this Order shall affect the order in which writs of execution
may be issued. : ‘

~

/
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30. If a mandamus, granted in an action or otherwise, or a mandatory
order, injunction, or judgment for the specific performance of any contract
be not complied with, the Court or a Judge, besides or instead of proceedings
against the disobedient party for contempt, may direct that the act required
to be done may be done so far as practicable by the party by whom the judg-
ment or order has been obtained, or some other person appointed by the Court
or Judge, at the cost of the disobedient party, and upon the act being done,
the expenses incurred may be ascertained in such manner as the Court or a
Judge may direct, and execution may issue for the amount so ascertained,
and costs. ,

31. Any judgment or order against a corporation wilfully disobeyed
may, by leave of the Court or a Judge, be enforced by sequestration against
the corporate property, or by attachment against the directors or other
officers thereof, or by writ of sequestration against their property.

31A. An award may with the leave of the Court or a Judge and on such
terms as may be just, be enforced at any time though the time for moving to
set it aside has not elapsed.

32. Where a judgment or order is for the recovery or payment of money,
the party entitled to enforce it may apply to the Court or a Judge for an
order that the debtor liable under such judgment or order, or in the case
of a corporation that any officer thereof, be orally examined as to whether
“any and what debts are owing to the debtor, and whether the debtor has
any and what other property or means of satisfying the judgment or order
before a Judge or before an officer of the Court, as the Court or Judge shall
appoint; and the Court or Judge may make an order for the attendance
and the examination of such debtor, or of any other person, and for the
production of any books or documents.

33. In case of any judgment or order other than for the recovery or
payment of money, if any difficulty shall arise in or about the execution or
enforcement thereof, any party interested may apply to the Court or a Judge,
and the Court or Judge may make such order thereon for the attendance
and examination of any party or otherwise as may be just. '

34. The costs of any application under the last two preceding Rules or
either of them, and of any proceedings arising from or incidental thereto,
shall be in the discretion of the Court or a Judge, or in the discretion of such
officer as in Rule 32 mentioned, if thé¢ Court or a Judge shall so direct.

35. Upon a satisfaction piece, duly signed and attested in accordance
with section 178 of the Supreme Court Act 1928, being presented to the
Prothonotary he shall file the same and enter satisfaction in the action-book
against the entry of the said judgment, and no roll shall be required to be
carried in for the purpose of entering satisfaction on a judgment.

36. For the purpose of obtaining a Judge’s order for the entry of a
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memorandum of satisfaction on a bill of sale or copy thereof, it shall be @i

requisite only to produce to the Judge a satisfaction piece in the form herein-
after prescribed, and such satisfaction piece shall be signed by the party or
parties acknowledging the same, or their personal representatives, and such
signature or signatures shall be witnessed by a practising solicitor of this

Court expressly named by him or them and attending at his or their request_
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to inform him or them of the nature and effect of such satisfaction piece
before the same is signed, and which solicitor shall declare himself in the
attestation thereto to be the solicitor for the person or persons so .signing
the same, and state he is witness as such solicitor ; and In cases where the
satisfaction piece is signed by the personal representatives of the deceased,
his representative character shall be proved in such manner as the Judge may
direct. ' '

37. Every such satisfaction piece and Judge’s order respectively shall
be on the same piece of paper and in the forms following (that is to say) :—

Satisfaction 1s hereby acknowledged by me [O.P., executor of’

the last will and testament of] 4.B. of a bill of sale dated the

day of One thousand nine hundred and
and made between C.D. of the one part and the said 4.B. of the other
part, and numbered in the office of the Registrar-General ; and

I do hereby expressly nominate and appoint E.F. solicitor to witness
and attest my execution of this acknowledgment of satisfaction.

Signed by the said 4.B. in the presence of ) '
E.F., of &c., one of the solicitors of the
Supreme Court of Victoria; and I hereby
declare myself to be solicitor for and on behalf
of the gaid 4.B., expressly named by him and | Signature—
attending at his request to inform him of the
nature and effect of this acknowledgment of Date—
satisfaction (which I accordingly did before the
same was signed by him), and I also declare
that I subscribe my name hereto as such solicitor

Signature of solicitor—

Upon reading the foregoing satisfaction piece I do order that a
memorandum of satisfaction be written upon the bill of sale therein
described or copy thereof.

Dated this day of

Signed—

38, If the form of satisfaction piece hereinbefore prescribed shall not be
followed, no order will be made that a memorandum of satisfaction be written
on the bill of sale or copy thereof without a previous summons to show cause,
and no costs shall be allowed for any memorandum of satisfaction not in
substance in compliance with this form without the special order of a Judge.

39. A satisfaction piece by a corporation or company shall be under
the seal of such corporation or company, and in the form prescribed by Rule
35¢, with such variations as circumstances may require. .

Orper XLIII.
WRITS OF FIERI FACTAS AND SEQUESTRATION.

1. A writ of fleri fucias shall have the same foree dnd effect as the like
writ has heretofore had, and shall be executed in the same manner in which
the like writ has heretofore been executed.

2. Where it appears, upon the return of any writ of fieri facius, that
the sheriff or other officer has by virtue of such writ seized, but not sold,
any goods of the person directed to pay a sum of money or costs, the

Ty
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person to whom such sum of monev or costs is payable shall; immediately
after such writ with such rveturn shall have been filed as of record, be at
liberty to suc out a writ of venditioni exponas.

3. Writs of venditioni exponas, distringas nuper vice comitem, and all
other writs iu aid of a writ of fleri fucins, may be issued and executed in
the same cases and in the same manner as heretofore.

4, Where any person is by any judgment or order directed to pay
money into Court or to do any other act in a limited time, and after due
service of such judgment or orvder refuses or neglects to obey the same
according to the exigency thereof, the person prosccuting such judgment or
order shall, at the expiration of the time limited for the performance thereof,
be entitled, without obtaining any order for that purpose, to issue a writ of
sequestration against the estate and effects of such disobedient person. Such
writ of sequestration shall have the same effect as a writ of sequestration
issned out of the Court in its Kquitable Jurisdiction previously to the
commencement of The Judicature Acté 1883 had, and the proceeds of such
sequestration may be dealt with in the same manner as the proceeds of writs
of sequestration have heretofore been dealt with by the Court.

5. No subpeena for the payment of costs, and, unless by leave of the
Court or a Judge, no sequestration to enforce such payment, shall be issued.

Orper XLIV.
ATTACHMENT. . .
1. A writ of attachment shall have the same effect as a writ of attach-
ment issued out of the Court in its liquitable Jurisdiction previously to
the commencement of The Judicature Act 1883 had.

2. No writ of attachment shall be issued without the leave of the Court
or a Judge, to be applied for on notice to the party against whom the
attachment is to be issued.

Orner XLV,
ATTACHMENT OF DEBTS.

1. The Court or a Judge may, upon the ex parte application of any
person who has obtained a judgment or order for the recovery or payment
of money, either before or after any oral examination of the debtor liable
under such judgment or order, and upon affidavit by himself or his solicitor
stating that judgment has heen recovered, or the order made, and that it is
still unsatisfied, and to what amount, and that any other person is indebted
to such debtor, and is within the jurisdiction, order that all debts
owing or accruing from such third person (hereinafter called the garnishee)
to such debtor shall be attached to answer the judginent or order,
together with the costs of the garnishee proceedings; and by the same or
any subsequent order it may be ordered that the garnishee shall appear
before the Court or a Judge or an officer of the Court, as such Court or Judge
shall appoint, to show cause why he should not pay to the person who has
obtained such judgment or order the debt due from him to such debtor, or
so much thereof as may be sufficient to satisty the judgment or order, together
with the costs aforesaid. Af least seven days before the-day of hearing the

1829.—7
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order nusi shall be served on the garnishee or his solicitor, and, unless
otherwise ordered, on the judgment debtor or his solicitor, at least seven
days before the day of hearing. Service on the judgment debtor may be
made in manner provided by Order LXVIL, Rule 2, either at the address for
service, if the judgment. debtor has appeared in the action and given an
address for service, or on his solicitor, if he has appeared by solicitor, or if

" there has been no appearance then at his usual residence or place of business,
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or in such other manner as the Court or Judge may direct.

2. Service of an order that debts due or accruing to a debtor liable under
a judgment or order shall be attached, or notice thereof to the garnishee in such
manner as the Court or Judge shall direct, shall bind such debts in his hands.

3. If the garnishee does not forthwith pay into Court the amount due
from him to the debtor, liable under a judgment or order, or an amount
equal to the judgment or order, and does not dispute the debt due or claimed
to be due from him to such debtor, orif he does not appear upon summons,
then the Court or Judge may order execution to issue, and it may issue
accordingly, without any previous writ or process, to levy the.amount due
from such garnishee, or so much thereof as may be sufficient to satisfy the
judgment or order, together with the costs of the garnishee proceedings.

4. If the garnishee disputes his liability, the Court or Judge, instead of
making. an order that execution shall issue, may order that any issue or
question necessary for determining his liability be tried or determined in
any manner in which any issue or question in an action may be tried or
determined, or may refer the matter to the Chief Clerk or the Prothonotary.

5. Whenever in proceedings to obtain an attachment of debts it is
suggested by the garnishee that the debt sought to be attached belongs to
some third person, or that any third person has a lien or charge upon it, the

- Court or Judge may order such third person to appear, and state the nature
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and particulars of his claim upon such debt.

6. After hearing the allegations of any third person under such order,
as in Rule 5 mentioned, and of any other person whom by the same or any
subsequent order the Court or a Judge may order to appear, or in case of
such third person not appearing when ordered, the Court or Judge may order
execution to issue to levy the amount due from such garnishee, together with
the costs of the garnishee proceedings, or any issue or question to be- tried
or determined according to the preceding Rules of this Order, and may bar
the claim of such third person, or make such other order as such Court or
Judge shall think fit, upon such terms, in all cases, with respect to the lien
or charge (if any) of such third person, and to costs as the Court or Judge
shall think just and reasonable. - Co :

7. Payment made by or execution levied upon the garnishee under uny
such proceeding as aforesaid shall be a valid discharge to him as against the
debtor liable under a judgment or order to the amount paid or levied, although
such proceeding may be set aside, or the judgment or order reversed.

8. There shall be kept by the Prothonotary a debt-attachment bool,
and in such book entries shall be made of the attachment and proceedings
thereon, with names, dates, and statements of the amount recovered and
otherwise ; and copies of any entries made therein may be taken by any
person ‘upon application to the Prothonotary.




Chapter I.—Civil Proceedings.
3975 Order XL V., XLVL

9. The costs of any application for an attachment of debts and of any
proceedings arising from or incidental to such application, shall be in the
discretion of the Court or a Judge, and as regards the costs of the judgment
creditor shall, unless otherwise directed, be retained out of the money
recovered by him under the garnishee order, and in priority to the amount
of the judgment debt.

OrpEr XLVL
CHARGING ORDERS AND STOP ORDERS.

1. An order charging stock or shares may be made by the Courtror a
Judge, and the proceedings for obtaining such order shall be such as are
divected, and the effect shall be such as is provided by the Swpreme
Court Act 1928.

1A. Every summons by a separate judgment creditor of a partner for
an order charging his interest in the partnership property and profits under
section 27 of the Partnership Act 1928, and for such other orders as are thereby
authorized to be made, shall be served on the judgment debtor and on his
partners, or such of them as are within the jurisdiction ; and such service
shall be good service on all the partners, and all orders made on such summons
shall be similarly served.

1B. Every application which shall be made by any partner under the
same section shall be made by summons and such summons shall be served
on the judgment creditor and on the judgment debtor, and on.such of the
other partners as shall not concur in the application and as shall be within
the jurisdiction. Such service shall be good service on all the partners
and all orders made on such summons shall be similarly served.

3. In the following Rules of this Order the expression ‘company”
includes every public company, whether incorporated or not, and the expression
“stoek 7 includes shares, securities, and dividends thereon.

4. Any person claiming to be interested in any stock standing in the
hooks of a company may, on an affidavit by hiinself or his solicitor in the
Form No. 27 in Appendix B, with such variations as circumstances may
require, and on filing the same in the Prothonotary’s office with a notice
in the Form No.. 22 in the same Appendix, with such variations as
circumstances may require, and on procuring an office copy of the affidavit
and a duplicate of the filed notice, authenticated by the seal of such office,
serve the office copy and duplicate notice on the company.

5. There shall be appended to the aftidavit a note stating the person on
whose behalf it is filed, and to what address notices (if any) for that person
are to be sent.

6. All such notices shall he deemed to have been duly sent if
sent through the post by a prepaid letter dirccted to that person at the
address so stated, or at any suclh substituted address as hereinafter
mentioned, whether the person to whom the notice is sent is living or
not.

7. The address so stated may, from time to time, be altered by the
person by or on whose behalf the aftidavit is filed, but no notice sent by post
before the alteration to the address originally given or for the time being
substituted therefor shall be affected by any subsequent alteration. Any

Costs of
proceedings.

Order charging
stork or shares,

Charge on
partnership
property.

Applleation by
partner of
jndgment
debtor.

Mesning of
company and
3tock.

"Filing and

service of
affidavit and
notice as to
stock.

Affidavit to
state address
of clalmant,

Service by post

Alteration ot
address.



Chapter I.—Civil Proceedings.
Orders XLVI., XLVIIL 3976

Service of
atdavit and
tiled notice to
have same
etfect as writ
of distringas.

Withdrawal or
discharge of
notice,

Effect of notice
on transfer of
stock or
payment of
dividend.

Amendment of
notice.

Costs of stop
order,

Servlce.

Ona judgment
for land.

sich alteration of address may be made by service of a memorandum thereof
ou the company in the manner required for service of a notice under this
order. .

8. The service of the office copy of the aftidavit and of the duplicate
of the filed notice shall have the same force and effect as if these Rules had
not been made and a writ of distringas in respect of the stock had been duly
issued. T

9. A notice filed under Rale 4 of this Order may at any time be with-
drawvn by the person by whom or on whose behalf it was given on a written

-request signed by him or its operation may be made to ceasc by an order to

be obtained by motion on notice or by summons at chambers duly served by
any other person claiming to be interested in the stock sought to be
affected by the notice. '

10. If; whilst a notice filed under Rule + of this Order continues in
force, the company on whom it is served reccive from the person in whose
name the stock specified in the notice is standing, or from some person
acting on his bebalf or representing him, a request to permit the stock to he
transferred or to pay the dividends thereon, the company shall not by force
or in consequence of the service of the notice, be authorized without the
order of the Court or a Judge, to refuse to permit the trausfer to be made
or to withhold the payment of the dividends for more than eight days after
the date of the request.

11. If the person who files a notice under Rule 4 of this Order desires
to correct the description of the stock referred to in the filed notice, he may
file an amended notice and serve on the company a duplicate thereof sealed
with the seal of the Prothonotary’s office, and in that case the service of the
notice shall be deemed to have been made on the day on which the amended
duplicate is so served. :

12. Where any moneys or securities are in Court to the general credit
of any cause or matter, or to the account of any class of persons, and an
order is made to prevent the transfer or payment of such moneys or securi-
ties or any part thereof, without notice to the assignee of any person entitled
in expectancy or otherwise to any share or portion of such moneys or securities,
the person by whom any such order shall be obtained on the shares of such
moneys or securities affected by such order shall be liableat the discretion of
the Court or a Judge, to pay any costs, charges, and expenses which, by
reason of any such order having been obtained, shall be occasioned to any
party to the cause or matter, or any persons interested in any such moneys
or securlties.

13. Any person moving on notice, or taking out a summons for any
such order as aforesaid, shall not be required to serve such notice or summons
upon the parties to the cause or matter, or upon the persons interested in
such parts of the moneys or securities as are not sought to be affected by
any such order,

Oroer XLVIL
WRIT OF POSSESSION.

1. A judgment or order that a party do recover possession of any land
may be enforced by writ of possession in manner before the commencement
of The Judicature Act 1883 used in actions of ejectment in the Court.

.
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2. Where by any judgment or order any person therein named is directed
to deliver up possession of any lands te some other person, the person prose-
cuting such judgment or order shall, without any order for that purpose, be
entitled to sue out a writ of possession on filing an affidavit showing due
service of such judgment or order and that the same has not been obeyed.

3. Upon any judgment or order for the recovery of any land and costs
there may be either one writ or separate writs of execution for the recovery
of possession and for the costs, at the election of the successful party.

4. Upon due service of a judgment or order that a party do recover
possession of any land, the person prosecuting the same shall be entitled to
an order for a writ of assistance.

OrpER XLVIIL
WRIT OF DELIVERY.

1. Where it is sought to enforce a judgment or order for the recovery Ab

of any property other than land or money by writ of delivery, the Court or
a Judge may, upon the application of the plaintiff, order that execution shall
issue for the delivery of the property, without giving the defendant the
option of retaining the property upon paying the value assessed (if any),
and that if the property cannot be foynd, and unless the Court or a Judge
shall otherwise order, the sheriff shall distrain the defendant by all his lands
and chattels till the defendant deliver the property; or, at the option of the
plaintiff, th1t the sheriff cause to be made of the defendant’s goods the
assessed value (if any) of the property.

2. A writ of delivery shall be in the Form No. 10 in Appendix H; and
when a writ of delivery is issued, the plaintiff shall, either by the same or a
separate writ of execution, be entitled to have made of the defendant’s goods
the damages and costs awarded, and interest.

Orper XLVIIL (a).

ACTIONS BY AND AGAINST FIRMS AND PERSONS CARRYING ON BUSINESS IN
NAMES OTHER THAN THEIR OWN,

1. Any two or more persons clajming or being liable as co-partners and
carrying on business within the jurisdiction may sue or be sued in the name
of the respective firms, if any, of which such persons were co-partners at
the time of the accruing of the cause of action; and any party to an action
may in such case apply by summons to a Judge for a statement of the names
and addresses of the persons who were, at the time of the accruing of the
cause of action, co-partners in any such firm, to be furnished in such manner,
and verified on oath or otherwise, as the Judge may direct. .,

2. When a writ is sued out by partners in the name of their firm, the
plaintiffs or their solicitors shall, on demand in writing, by or on behalf of
any defendant, forthwith declare in writing the names and places of residence
of all the persons constituting the firm on whose behali the action is brought.
And if the plaintiffs or their solicitors shall fail to comply with such demand,
all proceedings in the action may, upon an application for that purpose, be
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Bervice,

stayed upon such terms as the Court or a Judge may direct. And when the
names of the partners are so declared, the action shall proceed in the same
manner and the same consequences in all respects shall follow as if they had
been named as the plaintiffs in the writ. But all the proceedings shall, never-
theless, continue in the name of the firm.

3. Where persons are sued as partners in the name of their firm under
Rule 1, the writ shall be served either upon any one or more of the partners
or at the principal place, within the jurisdiction, of the business of the part-
nership upon any person having at the time of service the control or manage-

,ment of the partnership business there; and, subject to these rules, such
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service shall be deemed good service upon the firm so sued, whether any of
the members thereof are out of the jurisdiction or not, and no leave to issue a
writ against them shall be necessary. Provided that in the case of a co-
partnership, which has been dissolved to the knowledge of the plaintiff before
the commencement.of the action, the writ of summons shall be served upon
every person within the jurisdiction sought to be made liable.

4. Where a writ is issued against a firm, and is served as directed by
Rule 3, every person upon whom it is served shall be informed by notice in
ertmg given at the time of such service, whether he is served as a partner
or as & person having the control or management of the partnership business,
or in both characters. In default of such notice, the person served shall be
deemed to be served as a partner. * .

5. Where persons are sued as partners in the name of their firm, they
shall appear individually in their own names; but all subsequent proceedings
shall, nevertheless, continue in the name of the firm. -

6. Where a writ is served under Rule 3 upon any person having the
control or management of the partnership business no appearance by him
shall be necessary unless he is a member of the firm sued.

7. Any person served as a pa,rtner under Rale 3 may enter an appearance
under protest, denying that he is a partner, but such appearance shall not
preclude the plaintiff from otherwise serving the firm and obtaining judgment
against the firm in default of appearance if no partner has entered an ‘tppedr-
ance in the ordinary form.

8. Where a judgment or order is agamst a firm, execution may issue—
(a) against any property of-the partpership within the jurisdiction ;
(b) against any person who has appeared in his own name under
Rule 5 or 6, or who has admitted on the pleadings that he is,
or who has been adjudged to be a partner ;
(¢) against any person who has been individually served, as a partner.
,with the writ of summons, and has failed to appear.
If the party who has obtained judgment or an order claims to be entitled to
issue executibn against any other person as being a member of the firm, he
may apply to the Court or a Judge for leave so to do; and the Court or
Judge may give such leave if the liability be not disputed, or if such liability
be disputed may order that the liability of such person’be tried and deter-
mined in any manner in' which ‘any issue or question in an action may be
tried and determined. But except as against any property of the partnei-
ship, a judgment against a firm shall not render liable, release, or otherwise

Pl
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affect any member thereof who was out of the jurisdiction when the writ
was Issued, and who has not appeared to the writ unless he has been made
a party to the action under the law relating to the service of writs and notices
out of the jurisdiction, or has been served within the jurisdiction after the
writ in the action was issued.

9. Debts owing from a firm carrying on business within the jurisdiction
may be attached under Order XLV., although one or more members of such
firm may be resident abroad. Provided that any person having the control

_or management of the partnership business or any member of the firm within
the jurisdiction is served with the garnishee order. An appearance by any
member pursuant to an order shall be a sufficient appearance by the firm.

10. The above rules shall apply to actions between a firm and one or
more of its members, and to actions between firms having one or more mem-
bers in common, provided such firm or firms carry on business within the
jurisdiction, but no execution shall be issued in such actions without leave
of the Court or a Judge, and on an application for leave to issue such execu-
tion all such accounts and inquiries may be directed to be taken and made,
and directions given, as may be just. '

11. Any person carrying on business within the jurisdiction in a name
or style other than his own name may be sued in such name or style as if it
were a firm name ; and, so far as the nature of the case will permit, all rules
relating to proceedings against firms shall apply. :

Orprr XLIX.
I.—ARRANGEMENT OF BUSINESS.

1. All such arrangements as may be necessary or proper for the
transaction or distribution of the business from time to time pending
before the Court shall be made by and under the direction of the Judges
of the Court, and in case of difference among them, in such manner as the
majority of the said Judges shall determine. ‘

I[I.—TRANSFERS AND CONSOLIDATION,

2. Any cause or matter may at any stage be transferred from one Judge
to another Judge by an order of the Chief Justice.

3. Causes or matters may be consolidated by order of the Court or a
Judge. ‘

OrnEr L.

I.—INTERLOCUTORY ORDERS AS TO MANDAMUS INJUNCTIONS OR INTERIM
PRESERVATION OF PROPERTY, ETC. )

1. When by any contract a primd facie case of liability is established,
and there is alleged as matter of defence a right to be relieved wholly or
partially from such liability, the Court or a Judge may make an ovder for
the preservation or interim custody of the subject-matter of the litigation, or
may order that the amount in dispute he brought into Court or otherwise
secured. .
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2. It shall be lawful for the Court or a Judge, on the application of any
party to any cause or matter, to make any order for the sale, by any person
or persons named in such order, and in such manner and on such terms as
to the Court or Judge may seem desirable, of any goods, wares, or
merchandise which may he of a perishable nature or likely to injure from
keeping, or which for any other just and sufficient reason it may be
desirable to have sold at once.

3. It shall be lawful for the Court or a Judge, upon the application of

any party to a cause or matter, and upon such teris as may be just, to make,

any order for the detention, preservation, or inspection of any property or
thing, being the subject of such cause or matter, or as to which any question
may arise thercin, and for all or any of the purposes aforesaid, to authorize

any persons to enter upon or into any land or building in the possession of

any party to such cause or matter, and for all or any of the purposes afore-
said, to authorize any samples to be taken, or any observation to be madc or
experiment to he tried, which may seem necessary or expedient for tle
purpose of obtaining full information or evidence.

4. Tt shall be lawful for any Judge by whom any cause or matter may
be heard or tried with or without a jury, or before whom as a member of
the Full Court any cause or matter may be brought by way of appeal, to
inspect any property or thing concerning which any question may arise
therein.

5. The provisions of Rule 3 of this Order shall apply to inspection by a
jury, and in such case the Court or a Judge may make all such orders upon
the Sheriff or other person as may be necessary to procurve the attendance
of & jury at such time and place and in such manner as they or he may
think fit. :

6. An application for an order under section 62, sub-section (3), of the
Supreme Court Act 1928, or under Rules 2 or 3 of this Order, may be
made to the Court or a Judge by any party. If the application be by
the plaintiff for an order under the said sub-section (3), it may be made
either ex parte or with notice, and if for an order under the said Rules 2 or
3 of this Order it may he made after notice to the defendant at any time
after the issue of the writ of summons, and if it be by any other party,
then on notice to the plaintiff, and at any time after appearance by the party
making the application. C

7. An application for an order under Rule 1 may be made by the
plaintiff at any time after his right thereto appears from the pleadings; or,
if there be no pleadings, is made to appear by affidavit or otherwise to the
satisfaction of the Court or a Judge. '

8. Where an action is brought to recover, or a defendant in his defence
seeks by way of counter-claim to recover specific property other than land,
and the party from whom such recovery is sought does not dispute the title
of the party seeking to recover the same, but claims to retain the property
by virtue of a lien or otherwise as security for any sum of money, the Court
or a Judge may, at any time after such last-mentioned claim appears from the
pleadings, or, if there he no pleadings, by affidavit or atherwise to the satis-
faction of such Court or Judge, order that the party claiming to recover the
property be at liberty to pay into Court, to abide the event ot the action, the

Y
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amount of money in respect of which the lien or security is claimed, and such
further swun (if any) for interest and costs as such Court or Judge may direct,
and that upon such payment into Court being made, the property claimed bhe
given up to the party claiming it.

9. Where any real or personal property shall form the subject of any
procecdings in the Court, and the Court or Judge shall be satistied that the
same will be more than sufficient to answer all the claims thereon which
ought to be provided for in such action, it shall be lawful for the Court or
Judge at any time after the commencement of such proceedings to allow the

partics interested thevein, or any one or more of them, the whole or part of

the annual income of such veal property, or a part of such personal property,
or the whole or part of the income thereof, up to such time as the Court
or Judge shall direct, and for that purpose to make such orders as may
appear to the Court or Judge necessary or expedient.

10. Whenever in an action for the administration of the estate of a
deceased person, or cxecution of the trusts of a written instrument, a sale is
ordered of any property vested in any executor, administrator, or trustee,
the conduct of such sale shall be given to such executor, adininistrator, or
trastee, unless the Court or a Judge shall otherwise direct.

11. No writ of injunction shall be issued. An injunction shall be by a
judgment or order, and any such judgment or order shall have the effect
which a writ of injunction previously had.

12. In any cause or matter in which an injunction has been or wmight
have been claimed, the plaintiff may, befove or after judgment, apply for an
injunction to restrain the defendant or respondent from the repetition or
continuance of the wrongful act or breach of contract complained of, or from
the commission of any injury or breach of contract of a like kind relating
to the same property or right, or arising out of the same contract; and the
Court or a Judge may grant the injunction, either upon or without termns,
as may be just.

13. Leave to compound a penal action shall not he given in cases where
part of the penalty goes to the Crown, unless notice shall first have been
given to the proper officer; but in other cases it may be given without notice
to any officer. ’

4. The order to compound a penal action shall expressly state that the
defendant undertakes to pay the sum for which the Court has given him leave
to compound the action.

15. When leave is given to compound a penal action, where part
of the penalty goes to the Crown, the King’s half of the composition shall
be paid into the hands of the Prothonotary for the use of His Majesty.

_ I1.—RECEIVERS.

154. In cvery case in which an application is made for the appointment
of a receiver by way of equitable execution, the Court or a Judge in deter-
mining whether it is just or convenient that such appointment should be
made shall have regard to the amount of the debt claimed by the appli-
cant, to the amount which may probably be obtained by the receiver, and
to the probable cost of his appointment. and may, it they or he shall
think fit, direct any inquiries on these or other matters before making the
appointment.
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16. Where an order is made directing a receiver to he appointed, unless
otherwise ordered, the person to be appointed shall first give security, to be
allowed by the Court or a Judge, and taken before a person authorized to
administer oaths, duly to account for what he shall receive as such receiver,
and to pay the same as the Court or Judge shall direct; and the person so to
be appointed shall, unless otherwise ordered, be allowed a proper salary or
allowance. Such security shall be by recognizance in the Form No. 21 in
Appendix L, unless the Court or a Judge shall otherwise order.

16a. Where the amount for which security is.to be gi\:qn does not
exceed £500, such security may he given by an undertaking in the form
specified in the Appendix to these Rules, which. may he cited as Form No.
214 of Appendix L of the Rules of the Supreme Court. Such undertaking
shall he signed by the receiver and his surety or suretics, or. in the case of
a guarantee or other company, shall be sealed with the seal of stich com-
pany, or otherwise duly executed. The undertaking shall be filed in the
office of the Prothonotary, and kept as of record until 'the same shall have
been duly.vacated. : :

17. Where any judgment or order is pronounced: or made in Court
appointing a person therein named to be receiver, the Court or a Judge may
adjourn to Chambers the cause or matter then pending, in order that the
person named as receiver may give security'as in the last preceding Rule
mentioned, and may thereupon direct such judgment or order to be drawn up.

18." When a receiver is appointed with a direction that he shall pass
accounts, the Court or Judge shall fix the days upon which he shall (annually,
or at longer or shorter periods) leave and pass such_accounts, and also the
days upon which he shall pay the balances appearing duc on the accounts
so left, or such part thereof as shall be certified as proper to-be paid by him,
and, with respect to any such receiver as shall neglect to Ieave and pass his
aceounts and pay the balances thereof at the times so to be fixed for that
purpose as aforesaid, the Judge, before whom any such receiver is to account,
may from time to time when his subsequent accounts are produced to be
examined and passed disallow ‘the salary therein claimed by such receiver ;
and may also, if he shall think fit. charge him with interest at the rate of
£8 per cent. per annum upon the balances so neglected to be paid by him
during the time the 'same shall appear to have remained in the hands of any
such receiver. -

19. Receivers’ accounts shall be in the Form No. 14 in Appendix L,
with such variations as circumstances may require. : :

20. Every receiver shall leave in Chambers his account, together with
an affidavit verifying the same’in the Form No. 22 in Appendix L, with such
variations as circumstances may require. An appointment shall thereupon
be obtained by the plaintiff’ or person having the conduct of the cause for
the purpose of passing such account.

21. In case.of any receiver failing to leave any account or affidavit, or
to pass such account, or to. make any payment, or otherwise; the, receiver or
the parties, or any of them, may be required to attend at Chambers to show
cause why such account or affidavit has not been left, or such account
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passed, or such payment made, or any other proper proceeding taken, and
thereupon such directions as shall be proper may be given at Chambers or
by adjournment into Court, including the discharge of any receiver and
appointment of another, and payment of costs.

92, When a receivership has been completed, the hook containing the
accounts shall be deposited in the Prothonotary’s office.

[II.-——LIQUIDATORS, GUARDIANS, AND COMMITTEES.

23. The accounts of liquidators shall be passed and verified in the same
manner as is by this Order dirccted as to recetvers’ acrounts.

24, The accounts of guardians and of committees of persons of unsound
mind shall be passed and verified in the same manner as is by this Order
directed as to receivers’ accounts.

Orner LI
SALES BY THE COURT.

1. If in any cause or matter relating to any real estate it shall appear
necessary or expedient that the real estate or any part thereof should be
sold, the Court or a-Judge may order the same to be sold, and any party
hound by the order and in posscssion of such’ estate, or in receipt of the
rents or profits thereof, shall he compelled to deliver up such possession or
receipt to the purchaser, or such other person as may be thereby directed.

1a. In all cases where a sale, mortgage, partition or exchange is
ordered, the Court or a Judge shall have power, in addition to the .power
already existing, with a view to avoiding expense or delay, or for other good
reason, to authorize the same to be carried out, either as at present—
(¢) by laying proposals before the Judge in Chambers for his
sanction ; or _
(6) by proceedings altogether out of Court, any moneys produced
thereby being paid into Court or to trustees, or otherwise dealt
with as the Judge in Chambers may order.

Provided always, that the Judge shall not authorize the said proceedings
altogether out of the Court, unless and until he is satisfied, by such evidence
as he shall deem sufficient, that all persons interested in the estate to be
sold, mortgaged, partitioned, or exchanged are hefore the Court, or are bound
by the order for sale, mortgage, partition, or exchange, and every order
authorizing the said proccedings altogether out of Court shall he prefaced
by a declaration that the Judge is so satisfied as aforesaid, and a statement
of the evidence upon which such declaration is made.

1. In debenture-holders’ actions, where the debenture-holders are
entitled to a charge by -virtue of the debentures, or of a trust deed, or
otherwise, and the plaintiff is suing on behalf of himself and other deben-
ture-holders, and where the Judge is of opinion that there must eventually
he a sale, he may in his discretion direct a sale hefore judgment, and also
after judgment, before all the persons interested are ascertained, whether
served or not.
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3. Where a judgment or order is given or made, whether in Court
or in Chambers, directing any property to be sold, unless otherwise ordered,
the same shall be sold with the approbation of the Judge to the hest
purchaser that can be got for the same, to be allowed by the Judge; and all
proper parties shall join in the sale and conveyance as the Judge shall direct.

4. Affidavits for the purpose of enabling the Judge to fix reserved
biddings shall state the value of the property by reference to an exhibit
containing such value, so that the value may not he disclosed hv the
affidavit when filed.

5. As soon as particulars and couditions of sale settled at Chambers
have been printed, two prints thereof, certified by the solicitor to be correct
prints of the particulars and conditions settled at the Judge’s Chambers,
shall he left at Chambers. -

6. An office copy of the affidavit of the person appointed to sell of the
result of the sale, with the hidding paper and particulars therein referred to,
shall be left at Chambers at least one clear day hefore the day appointed for
settling the certificate of the result of the sale.

7. The Court or a Judge may require or reccive the opinion
of counsel for his aid and assistance in the investigation of the title
to an estate with a view to. an investment of money in the
purchase, or on mortgage .thereof, or with a view ‘to the sale thereof,
or to the scttlement of a draft of a conveyance, mortgage, scttlement,
conditions of sale, or other instrument, or any other matter which the Court
or a Judge may think fit to refer.

8. Any party miay object to any opinion’ of any such counsel and
thereupon the point in dispute shall be disposed of by the Court or by the
Judge aceording to the nature of the case.

OsrpEr LIL
MOTIONS AND OTHER APPLICATIONS,

1. Where hy these Rules any application is authorized to he made to
the Court or a Judge, such application, if made in Court, shall be made by
motion, and no petition shall be presented except where expressly required
by Act of Parliament.

2. No motion or application for a rule #isi or order to show cause shall
hereafter he made in any action, or (@) to set aside, remit, or enforce an
award, or (4) for attachment, or (¢) to answer the matters in an affidavit, or
() to strike oft’ the rolls, or (¢) against a sheriff to pay money levied under
an execution.

3. Except where according to the practice existing at the time of the
passing of The Judicature Act 1583 any order or rule might be made absolute
ex parte in the first instance, and except where, notwithstanding Rule 2, a
motion, orapplication, may be made for an order to show eause only, no motion
shall be made without previous notice to the parties affected therehy. But the
Court or Judge, if satisfied that the delay caused hy proceeding in the
ordinary way would or might entail irreparable or serious mischicf, may
make any order ex parfe upon such terms as to costs or otherwise, and
subject to such undertaking (if any) as the Court or Judge may think just;
and any party affected by such order may move to set it aside.
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4. Every notice of motion to set aside, remit, or enforce an award or
for attachwment or committal, or to strike off the rolls, shall state in general
terius the grounds of the application; and where any such motion is founded
on evidence by affidavit, a copy of any affidavit intended to be used shall be
served with the notice of motion.

5. Unless the Court or Judge give leave to the contrary there must be
at least two clear days between the service of a notice of motion and the.
day named in the notice for hearing the motion.  Provided that in applica-
tions to answer the matters in an affidavit or to strike off the rolls, the
notice of motion shall be served on the parties not less than ten clear days
hefore the time fixed by the notice for making the motion.

6. If on the hearing of a motion or other application the Court or
Judge shall be of opinion that any person to whom notice has not been
given ought to have or to have had such notice, the Court or Judge may
either dismiss the motion or application, or adjourn the hearing thercof, in
order that such notice may be given, upon such terms (if any) as the Court
or Judge may think fit to impose. T

7. The hearing of any motion or application may from time to time be
adjourned upon such terms (if any) as the Court or Judge shall think fit.

8. The plaintiff' shall, without any leave, be at liberty to serve any
notice of motion or other notice, or any petition or summons upon any
defendant, who, having been duly served with a writ of summons to appear,
has not appeared within the time limited for that purpose.

9. The plaintiff may, by leave of the Court or a Judge, to he ohtained
ex partfe, serve any notice of motion upon any defendant along with the
writ of summons, or at any time after service of the writ of summons and
hefore the time limited for the appearance of such defendant.

11. No order shall issue for the return of any writ or to bring in the
body of a person ordered to be attached or committed; but a notice from
the person issuing the writ or obtaining thesorder for attachment or committal

* (if not represented by a solicitor), or by his solicitor, calling upon the sherift
to return such writ or to bring in the body within a given time, if not
complied with, shall entitle such person to apply for an order for the com-
mittal of such sheriff.

12. When any sherift’ shall, before going out of office, arrest any
defendant, and render return ‘of cepi corpus, he may he called upon by a
notice, as provided by the last preceding Rule, to bring in the body within
the time allowed by law, although he may be out of office before such
notice is given.

13. Every order if and when drawn up shall be dated the day of the
week, meonth, and year, on which the same was made unless the Court or a
Judge shall otherwise direct, and shall take effect accordingly.

14. Where an order has bhéen made not embodying any special terips-
nor including any special directions, but simply enlarging time for taking
any proceeding, or doing any act, or giving, leave (a) for the issue of any
writ other than a writ of attachment, (4) for the amendment of a writ or
pleadings, (¢) for the filing of any document, or () for any act to be done
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by any officer of the Court, it shall not be necessary to draw up such order
unless the Court or a Judge shall otherwise direct: but the production
of a note or memorandum of such order signed by a Judge or Chief
Clerk where any such matter has been referred to him shall he sufficient
authority for such enlargement of time, issue, amendment, filing, or other
act. A dircction that the costs of such order shall be costs in any cause or
matter shall not be deemed a special direction within the meauing of this
Rule. The person or solicitor of the person on whose application such order
is made shall forthwith give notice in ‘writing thereof to such person (if
any) as would if this rule had not been made have heen required to be
served with such order. .

16. At the foot of every petition (not ‘being a petition of course)
presented to the Court, and of every copy thereof, a statement shall be made
of the persons (if any) intended to be served therewith, and if no ‘person is
intended to be served, a statement to that effect shall he made at the foot of
the petition and of every copy thercof. .

17. Unless the Court or a Judge gives leave to the contrary, there must
be at least two clear days hetween the service and the day appointed for
hearing a petition.

18. Tu the case of applications under Acts of Parliament directing the
purchase money of any property sold to be paid into Court, any persons
claiming to be entitled to the money so paid in must make an affidavit not
only verifying their title, but also stating that they are not aware of any
right in any other person, or of any claim made by any other person, to the
sum claimed, or to any part thereof, or, if the petitioners are aware of any
such right or claim, they must in such affidavit state or refer to and except
the same. o ' '

25. Where the relationship of solicitor and client exists, or has existed,
a summons may be issued by the client or his representatives for the
delivery of a cash account, or the payment of moneys, or the delivery of
securities, and the Court or a Judge may from time to time’ order the
respondent to deliver to the applicant a list of the moneys or securities
which he has in his custody or control on hehalf of the applicant, or to
bring into Court the whole, or any part of the same, within such time as the
Court or a Judge may order. In the event of the respondent alleging that
he has a claim for costs, the Court or a Judge may make such provision
for the payment or sccurity thereof or the protection of the respondents
lien (if any) as the Court or Judge may think fit. ‘ ’

26. If, during the taxation of any hill of costs, or the taking-of any
account between solicitor and client, it shall appear to the Taxing Master
that there inust in any event be moneys due from the solicitor to the client,
the Taxing Master may from time to time make an interim certificate as to
the amount so payable by the solicitor. Upon the filing of such certificate,
the Court or a Judge may order the moncys so certitied to be forthwith
paid to the client or brought into Court. :
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OrpeER LIII.

CERTIORART : MANDAMUS : PROHIBITION : QU0 WARRANTO: HABEAS
CorPUS.

1. General.

1. Applications for writs of Certiorari, Mandamus, or Prohibition, or for
leave to exhibit informations of Quo Warranto, or for relief of like nature to
Mandamus or Quo Warranto, may be made to the Court or a Judge. The
application shall be, in the first instance, for an order calling on the parties
interested in resisting the application to show cause why the writ should not
be issued, or the information filed, or other relief given, except in the case of
application by a law officer ex officio for a writ of Certiorari or leave to file an
information of Quo Warranto, in which case the order shall, if asked, be
absolute in the first instanice. Provided that the Court or Judge may, in its
or his discretion, in any case in which it appears necessary for the advance-
ment of justice, grant an order absolute in the first instance for a writ of
Certiorari, Mandamus, or Prohibition.

2. Orders to show cause shall be to show cause before the Court.

3. Affidavits intended to be used on the application shall be entitled
“ In the Supreme Court,” without any other title.

4. The order to show cause and all subsequent proceedings shall be
entitled *“ The King against ” the judicial or other authority or other person
to whom the writ is proposed to be directed, or against whom the information
is proposed to be exhibited, ‘‘ ez parte ”’ the applicant.

In the case of a writ of Certiorari, Mandamus, or Prohibition, which is
proposed to be directed to a judicial or public authority, the authority shall
be described by his or their name of office, and, in the case of justices
of the peace in a Court of Petty Sessions, they shall be described as the
justices of the peace at the place where the Court is held. The applicant
shall, in the cases of applications for writs of Mandamus or relief of like nature,
and of applications for writs of Prohibition, be called the prosecutor, and, in
the case of applications for informations of Quo Warranto or relief of like
nature, the relator.

5. An order absolute need not be served, but the costs of service thereof
may be allowed in the discretion of the Taxing Officer, if the writ is not
actually issued or the information is not actually exhibited.

6. When the order is made absolute the Court or a Judge may, except
as otherwise provided by these Rules, dispose of the costs of the proceedings
either by the final judgment or by a separate order.

2. CERTIORARI.

7: An order nisi for a writ of Certiorari to remove a judgment order or
other proceeding of an inferior Court or tribunal, or of justices of the peace,
shall not be granted unless it is made within six months after the date of the
judgment, order, er other proceeding, nor unless it is proved upon affidavit
that the applicant has given six days’ notice of the intended application to
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the Court, justice of the peace, or other person or persons by or before whom
the judgment, order, or other proceeding was made or taken, or to two of
them if more than one.

74. An order nisi for a writ ot Certiorari to remove any warrant, order,
conviction, inquisition, or record shall not be granted unless at the time of
the application a copy of the warrant, order, conviction, inquisition, or
record, verified by affidavit, is produced, or its non-production accounted for
to the satisfaction of the Court or Judge.

8. Any mistake or omission in any judgment, order, or other proceeding,
which is intended to be relied upon as a ground for quashing the judgment,
order, or proceeding, shall be stated in the order nis7, otherwise an objection
on account of the omission or mistake shall not be allowed.

9. In the case of orders to show cause why a writ of Certiorari should not
be issued addressed to justices of the peace in a Court of Petty Sessions,
service of the order on the Clerk of the Court shall be sufficient. :

10. A writ of Certiorari to remove a judgment or order of any Court or
tribunal shall not be issued, except on the application of a law officer, until
the applicant has given security to the satisfaction of the Prothonotary in
the sum of £50, conditioned to prosecute the writ with effect at his own cost
without delay, and to pay to the party in whose favour the judgment or
order was given or made, in the event of its being confirmed, such costs, if
any, as the Court shall order him to pay. )

11. When cause is shown against an order nisi for a writ of Certiorari
to bring up a judgment or order, the Court, if it directs the writ to issue, may
by the same order direct that the judgment or order shall be quashed on
return without further order ; and in that case no security need be given as
required by the last preceding Rule, and a memorandum to that effect shall
be indorsed upon the writ by the officer by whom it is issued. .

In any such case the judgment or order shall be quashed upon being
returned to the Court without further order. :

12. When cause is not shown against an order niss for a writ of Certiorari
to bring up a judgment or order, or when the order is absolute in the first
instance, the applicant shall apply to the Court or a Judge for an order to
quash the judgment or order. Such application shall be made upon notice
to the parties interested in supporting the judgment or order.

12a. A writ of Certiorari shall be in any of the Forms Nos. 9 or 10 in
Appendix J, with such variations as circumstances may require.

3. MANDAMUS.

13. An order nist for a writ of Mandamus or for relief of a like nature
shall not be granted except upon the application of some person who is
interested in the relief sought, and the applicant must state by affidavit
that the application is to be made at his instance as prosecutor.

14. The Court or Judge may direct that the order nisi shall be addressed
to, and served upon, any person who, in the opinion of the Court or Judge,
ought to have notice thereof ; and any person who, in the opinion of the Court
or Judge, would be affected by the issue of the peremptory writ' inay show
cause against the order nis?, and, if he does so, shall be liable to costs as if the
order had been addressed to him. - - .

imn
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15. Unless otherwise ordered by the Court or Judge, every writ of
Mandamus shall command the person to whom it is addressed to do the act
in question, or show cause why he has not done it. But the Court or Judge
may direct that the ‘command shall be peremptory in the first instance.
Every writ of Mandamus shall be in the Form No. 12 in Appendix J, with
such variations as circumstances may require, and shall bear date of the day
on which it is issued, and shall be tested in the name of the Chicf Justice.

16. Unless otherwise ordered by the Court or Judge, the writ shall be
returnable within the same time after service as is allowed for appearance
in the casc of a writ of summons.

17. When a writ of Mandamus is directed to one person only, the original
writ must be personally served upon him by deliveringit to him. Whenthe writ
is directed to two or more persons, it shall be personallyserved upon all of them
but one in the manner prescribed for personal service of a writ of surnmons, and
shall be served upon the remaining one by delivering the original writ to him.

18. When a writ of Mandamus is directed to justices of the peace, or to
a corporation, or to a company, or to public authorities, it shall be served
on so many of the justices or of the officers or members of the corporation
or company or public authority as are competent to do the act commanded,
unless by law some other mode of service is sufficient.

19. The persons to whom a writ of Mandamus is directed shall, within
the time allowed by the writ, file the writ in the Prothonotary’s office, together

Form of writ.

Time for return
of writ.
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Service on
Justices or
corporate
bodies.

Return,

with a certificate, written thereon or annexed thereto, and signed by them,

setting forth that they have done the act commanded by the writ, or else
setting forth the reason why they have not done so.

20. A copy of the return shall be served upon the prosecutor on the
same day on which it is filed. '

21. If the return does not certify that the act commanded has been

done, the same proceedings shall be had and taken, and within the same ™

time, as if the return were a defence in an action in which the prosecutor was
the plaintiff and the person to whom the writ is directed was the defendant,
and had pleaded this return as his defence.

22. If the question of fact and law, if any, raised by the return is
determined in favour of the prosecutor by judgment of the Court or
otherwise, bhe prosecutor shall be entitled to a peremptory writ of Mandamus,
commanding the persons to whom the first writ was dirccted to do the act
therein commanded ; and such writ shall be awarded by the judgment, it
any, or, if there is'no judgment, by a separate order.

23. When a peremptory writ is awarded in the first instance, the Court
or Judge shall, at the time of granting the writ, direct by and to whom the
costs of the proceedings shall be paid. When a peremptory writ is not
awarded in the first instance, and the return to the writ certifies that the person
to whom it is addressed has done the act commanded by the writ, an appli-
cation for an order for the costs of the proceedings may be made at any time
after the return is filed, not being later than the fourth day of the Sittings of
the Full Court held next after the day on which thereturnis filed. The applica-
tion shall be made to the Court or Judge by whom the writ was awarded.

1820.—8
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24. When upon an application for a writ of Mandamus it appears that
some person other than the prosecutor claims that the person to whom it is
proposed to direct the writ shall do some act inconsistent with the act which
the prosecutor claims to have done, the person to whom the order nisi o1
writ is directed may apply to the Court or a Judge for an order that the last-
named person be substituted for him in all subsequent proceedings up to the
issue of a peremptory writ of Mandamus ; and the Court or a Judge may make
such order on the application as is just. '

25. An application for a writ of Mandamus, or an order in the nature of
a Mandamus, to a judicial tribunal to enter a minute of adjournment and
hear a matter, shall be made within two months of the date of the refusal to
hear, or within such further time as is, under special circumstances, allowed
by the Court or Judge.

26. In any case in which the Court may direct the issue of a peremptory
writ of Mandamus, the command may be expressed in an order of the Court
without the issue of a writ, which order shall have the same effect as a peremp-
tory writ of Mandamus.

26A. No action or proceeding shall be commenced or prosecuted against
any person in respect of anything done in obedience to a writ ot Mandamus
or an order of the Court for relief of the like nature issued by the Court or
any Judge thereof.

4. PROHIBITION.

97. The Court or a Judge may in any case, instead of directing the issue
of a writ of Prohibition, direct the prosecutor to deliver to the opposite
party a statement of claim setting forth the facts upon which his claim to

the writ is founded, and thereupon the same proceedings shall be had and

taken in all respects as in an action.

28. If judgment is given for the prosccutor, the judgment shall include
a direction that a writ of Prohibition shall issue.

29, When a writ of Prohibition has been issued, and it is afterwards
made to appear to the Court or a Judge that relief ought to be given against
the judgment or order by which the wiit was awarded on any ground on which
relief might be given against a judgment in an action,the Court or Judge may
direct that a writ, called a writ of Procedendo, shall be issued commanding the
judicial tribunal to which the writ of Prohibition was issued to proceed to
hear or determine the matter in question or otherwise proceed therein as if
the writ of Prohibition had not been issued. :

30. The Prohibition may be expressed in an order of the Court without
the issue of a writ, which order shall have the same effect as a writ of
Prohibition. A writ of Prohibition shall be in the Form No. 11 in Appendix
J, with such variations as circumstances may require.

5. Quo WARRANTO.

31. Upon an application for an order for leave to exhibit an intormation
of Quo Warranto, or for relief of a like nature, the applicant must state by
affidavit that the application is to be made at his instance as relator.
The Court or a Judge may allow a new relator to be substituted for the original
relator, on such terms as to costs or otherwise as are just.

L]
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32. Every objection intended to be made to the title of the defendant
or person called on to show cause shall be stated in the order nis?, and no
objection not so stated shall be raised on the return of the order nisi, or in
the information, without the leave of a Court or a Judge.

33. An information shall not, without the leave of the Court or a
Judge, be filed until the applicant has given sccurity in the sum of £50
conditioned to file the information in the Prothonotary’s office and prosecute
the same with effect, and to pay to the defendant such costs, if any, as the
Court or a Judge shall order.

34. The information shall set forth the facts relied on by the relator as
invalidating the title of the defendant to the office in question in the same
manner as in a statement of claim.

35. The information shall be in the name of the Attorney-General or
the relator, as the case may be, on behalf of His Majesty, and shall be signed
by the Attorney-General or relator. A copy of the information shall be
served upon the defendants, or, if at the return of the order nis¢ he appeared
by solicitor, then upon his solicitor.

36. The defendant shall plead to the information within the same time
and in the same manner as if the information were a statement of claim in an
action to which a statement of defence was ordered, and thereupon the same pro-
ceedings shall be taken in all respects asif the proceceding by information were
an action in which the relator wasplaintiff and the defendant was defendant.
. 37. If judgment is given for the Crown, the judgment shall award that
the defendant be ousted from the office usurped by him.

38. The defendant may, if he thinks fit, disclaim the office in question.
Such disclaimer shall be signed by the defendant and attested by a commis-
sioner for affidavits, and shall be filed in the Prothonotary’s office,
and a copy thereof shall be served on the relator within the time allowed for
delivering a defence. The relator shall thereupon, unless the Court or a
Judge otherwise orders, be entitled to enter judgment of ouster with costs,

" including the costs of the order giving leave to exhibit the information.

39. When proceedings by information of Quo Warranto, or for relief of
a like nature, are pending against several persons for usurpation of offices
of the same nature, and upon the same grounds of objection, the Court or a
Judge may direct the proceedings to be consolidated, as in the case of actions,
and for that purpose may make such orders as are just. But an order for
consolidation or stay of proceedings against any defendant shall not be made
upon the application of a defendant, unless he undertakes to enter a
disclaimer in the event of judgment being given tor the relator in the proceed-

ing which is not stayed.

6. HaBeas Corpus.

40. Applications for writs of Habeas Corpus, or for orders for the produc-
tion of persons in confinement for the purpose of examination or trial, may be
made to the Court or 2 Judge ez parte. The affidavits upon which the appli-
cation is made shall be entitled “ In the Supreme Court,” without other
title, except in the case of applications for orders for the production of persons
for examination as witnesses in causes or matters pending in the Court, in
which case they shall also be entitled in the cause or matter.
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41. The Court or a Judge may make an order absolute in the first instance
for the issue of the writ or production of the person, or may make an order
calling upon the person who would be required to obey the writ or order, if
granted, to show cause why it should not be issued or made. The order and
all subsequent proceedings shall be entitled *“ The King against > the person
to whom the writ or order is directed, except in the case of orders for the
production of persons as witnesses, which shall be entitled in the caunse or
matter. :

42. Writsof Habeas Corpus, andorderstor production directed to persons
charged by law with the custody of personsinlawful custody or confinement,
may be served either personally, or by leaving the original with a servant or
officer of the person to whom the writ or order is directed at the place where
the person in question is confined or detained. Other writs of Habeas Corpus
must be served personally unless an order for substituted service is made as
provided for by Order X. When a writ of Habeas Corpus is directed to more -
persons than one, it shall be served in the same manner as a writ of
Mandamus directed to several persons. Together with the writ there shall
be served a notice, directed to the person to whom the writ is addressed,
and pointing out the acts to be done by him in obedicnce to the writ, and
the consequences of making default.

43. The person to whom a writ of Habeas Corpus is dirccted shall, at
the time and place specified therein, make his return to the writ, which shall
be indorsed upon or attached to the writ, and shall sct out all the causes of
the detention of the person named in the writ. The return shall be filed in
bhe office of the Prothonotary.

44. The return may be amended by leave of the Court or a Judge.

45. Upon the return of the writ the return shall be read, and a motion
shall then be made for the disposition of the person therein named, or for
amending or questioning the return. o

46. When an order to show calise has been made, the Court or Jlidge
may, on the return of the order, direct the discharge or other disposition of -
the person in question without the issuc of a writ of Habeas Corpus; and
any such order shall be as cflectual as if it had been made on the return of a
writ.

Orner LIV.

APPLICATIONS AND PROCEEDINGS AT CHAMBERS.

1a. The office of the Chief Clerk shall be deemed- to be Judge’s
Chambers for the purposes of all business referred to or ordered to bhe
investigated by the Chief Clerk.

1. Every application at Chambers not made ex parte shall be made by
summons. 4 . .

2. An originating summons shall be in the Form No. 25 in Appendix I,
with such variations as ciréumstances may require. It shall be prepared
by the applicant or_his solicitor, and shall be sealed at the Prothonotary’s
Office, and when so sealed shall be deemed to be issued. The person obtaining
the summons shall leave at such office a copy thereof, which shall be duly
filed. .
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3. The day and hour for attendance under an originating summons
shall be left to be added after the issue thereof in the margin orat the foot
of the same, and shall be there inserted when such day and hour shall have

been fixed at the Chambers of the Judge.

4. Where from any cause an originating summons may not have been
served upon any party seven clear days before the return thereof, an indorse-
ment may be made upon the summons and upon a copy thereof appointing a
new time for the parties not before served to attend at the Chambers of the
Judge, and such indorsements shall be marked at the Judge’s Chambers, and
tHe service of the copy so indorsed and marked shall have the same force and
effect as the service of an originating summons, and where any party has
been served before such indorsement, the hearing thereof may, upon the
return of the summons, be adjourned to the new time so appointed.

4A. The parties served with an originating summons under Order 54a
or Order 55, Rule 3, shall, before they are heard in Chambers, enter
appearances in the Prothonotary’s Office and give notice thereof. -

4B. An originating sunurions, where service is necessary, shall, unless
otherwise directed by the Judge, be served seven clear days before the
return thereof.

4c. Every summons, other than an originating summons, shall be
served within a reasonable time before the return thereof, and in no case
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or it served on Saturday not later than twelve o’clock, and shall operate as
a stay of proceedings from the hour at which it is attendable. Provided
that it shall be lawful for a Judge, if under special circumstances he shall
see fit, to order that any such sununons operate as a stay of proceedings
from the time of service, when it shall he drawn ap aceordingly and signed
by such Judge.

5. Where any of the parties to a summons fail to attend, whether upon
the return of the summons, or at any time appointed for the consideration
or further consideration of the matter, the Judge.may proceed ez parte, if
considering the nature of the case he think it expedient so to do. No
atfidavit of non-attendance shall be required or allowed, but the Judge may
require such evidence of service as he may think just.

6. Where the Judge has procceded ex parte, such proceeding shall not
in any manner be reconsidered in the Judge's Chambers, uuless the Judge
shall be satistied that the party failing to attend was not guilty of wilful
delay or negligence; and in such case the costs oceasioned hy his non-
attendance shall be in the diseretion of the Judge, who may fix the same at
the time and divect them to be paid by the party or his solicitor hefore he
shall be permitted to have such proceeding reconsidered, or make such other
order as to such costs as he may think just.

7. Where a proceeding in Chambers fails by veason of the non-attend-
ance of any party, and the Judge does not think it expedient to proceed ex
parte, the Judge may order such an amount of costs (if any) as he shall
think reasonable to he paid to the party attending by the ahsent party or by
his solicitor personally. .
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8. Where matters in respect of whicl a summons has heen issued are
not disposed of upon the return of the summons, the parties shall attend
from time to time without further summons, at such time or times as may
he appointed for the consideration or further consideration of the matter.

9. In every cause or matter where any party thereto makes any appliea-
tion at Chambers, cither by way of summons or otherwise, he shall be at
liherty to include in one and the same application all matters upon which he
then desives the order or directions of the Court or Judge ; and upon the
hearing of such application it shall be lawful for the Court or Judge to
make any ovder and give any directions velative to or consequential on the
matter of such application as may he just ; any such application may, if the
Judge thinks fit, be adjourned from Chambers into Court, or from Conrt
into Chambers. ’

10. A summons other than an originating summons shall be in the
Form No. 1 in Appendix K, with such variations as circumstances may
require ; and shall be addressed to all the persons on whom it is to he
served.

10A. The husiness to be disposed of in Chambers shall consist of the
following matters in addition to those which under any other Rule or by any
Act may be disposed of in Chambers :—

(a) Applications for time to plead, for leave to amend pleadings, for
discovery and production of documents, and generally all
applications relating to the conduct of any cause or matter.

(6) Such other matters as the Judge may think fit to dispose of at
Chambers.

11. In all cases of applications originating in Chambers a summons shall
be prepared by the applicant or his solicitor and a copy thercof shall be left
with the Associate which copy after the signing shall be forwarded to the
Prothonotary’s office to be duly filed. The summons when signed shall be
deemed to be issued.

12. Unless a Judge otherwise dirvects, summonses shall he returnable
at 10.30 in the forenoon. .

13. An order shall be in the Form No. 2 in Appendix K, with such
variations as circumstances require. It shall he prepared by the party
entitled to the order, and signed hy the Judge by whom it is made.

14. Whenever any order is made on any originating summons or on
any application originating in Chambers and in any other case of an order
made in Chambers where the Judge at any time before the signing of the
order so dirccts there shall be left with the Associate a copy of such order
which shall be forwarded to the Prothonotary to be duly filed.

OrpEr L1V. (4.)
DECLARATION ON ORIGINATING SUMMONS,

1. Any person claiming to be interested under a deed, will, or other
written instrument may apply by originating summons for the determination
of any question of construction arising under the instrument, and for a
declaration of the rights of the persons interested.
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2. Any person claiming any legal or cquitable right in a case where the
right depends upon the construction of a statute may apply by originating
summons for the determination of the question of construction and for a
declaration as to the right claimed.

3. The Court or a Judge may direct such persons to be served with
the summons as they or he may think fit. .

4. The application shall be supported by such evidence as the Court or
a Judge may require. i

5. The Court or a Judge shall not he bound to determine any such
question of construction if, in their or his opinion, it ought not to be
determined on originating summons.

Orprr LV.

CHAMBERS IN MATTERS WITHIN THE COGNIZANCE OF THE COURT IN ITS
EQUITABLE JURISDICTION PREVIQUSLY TO THE COMMENCEMENT OF THE
JUDICATURE ACT 1883.

1. Introductory.

1. The business to be dispused of in Chambers by a Judge shall,
unless otherwisce orderced by such Judge, consist of the following matters, in
addition to the matters which under any other Rule or by Statute may be
disposed of in Chambers :—

(1) Applications for payment or transfer to any person of any cash
or sccurities standing to the credit of any cause or matter
where there has been a judgment or order declaring the rights,
or where the title depends only upon proof of the identity or
the birth, marriage, or death of any person.

(2) Applications for payment or transfer to any person of any cash
or securitics standing to the credit of any cause or matter,
where the cash does not exceed £1,000, or the securities do
not exceed £1,000 nominal value.

\(3) Applications for payment to any person of the dividend or interest
on any securities standing to the credit of any cause or matter,
whether to a separate account or otherwise.

(5) Applications under the Trusts Act 1928, or any Act amending the
same, in all cases where the money or securities in Court do
not exceed £1,000 or £1,000 nominal value. ‘

(7) Applications under the Lands Compensation Act 1928, or any Act
amending the same.

(8) Applications under the Trusts Act 1928, or any Act amending the
same, in all cases where a judgment or order has been given or
made for the sale, conveyance, or transfer of any stock, or of
any hereditaments, whatever may be the estate orinterest therein.

(12) Applications as to guardianship and maintenance or advancement
of infants. '

(13) Applications connected with the management of property
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(14) Applications for or relating to the sale by auction or private con-
tract of property, and as to the manner in which the sale is to
be conducted, and for payment into Court and investment of
the purchase money. :

(15) All applications (not being applications for orders of course) for
the taxation and delivery of bills of costs, and for the delivery
by any solicitor of deeds, documents, and papers.

(16) Applications for orders on the further consideration of any cause
or matter where the order to be made is for the distribution of
the estate of an intestats, or for the distribution of a fund
among creditors.

(17) Such other matters as the Judge may think fit to dispose of in
' Chambers,

2. All other powers and authorities which at the commencement of
The Judicature Act 1883 were exercisable by the Master-in-Equity, under or
by virtue of any general order or orders of the Court in relation to any reference
made by the Court to him, may be exercised by the Judge in Chambers.

2. Adminastration and Trusts.

3. The exccutors or administrators of a deceased person or any of them.
and the trustees under any deed or instrument or any of them, and any person
claiming to be interested in the relief sought as creditor, devisee, legatee,
next. of kin, or heir-at-law of a deceased person, or as cestui que trust under
the trust of any deed or instrument, or as claiming by assignment or other-
wise under any such creditor or other person as aforesaid may take out, as
of course, an originating summons returnable in the Chambers of a Judge
of the Court for such relief of the nature or kind following as may by the
summons be specified, and as the circumstances of the case may require, that
is to say, the determination without an administeation of the estate or trust
of any of the following questions or matters :— )

(@) Any question affecting the rights or interests of the person
claiming to he creditor, devisce, legatee, next of kin, or heir-

. at-law or cestui que (rust.

(6) The ascertainment of any class of creditors, legatees, devisees,
next of kin, or others. :

(¢) The farnishing of any particular accounts by the exccutors or
administrators or trustees, and the vouching (when necessary)
of such accounts.

(d) The payment into Court of any money in the hands of the
exceutors, administrators, or trustees.

(e) Directing the exeentors or administrators or trustees to do or
abstain from doing any particular act in their character as
such executors, administrators, or trustees. -

(/) The approval of any sale, purchase, compromise, or other

- transaction. . .

(8) The determination of any question arising in the administration

of the estate or trust. : '
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4. Any of the persons named in the last preceding Rule may in like
manner apply for and obtain an order for—
(n) The administration of the personal estate of the deceased.
(6) The administration of the real estate of the deceased.
(¢) The administration of the trust.

5. The persons to he served with the summons under the last two
preceding Rules in the fivst instance shall he the following (that is to say) :—

A. Where the summons is taken out by an execator or administrator
or trustee — ’

(@) For the determination of any question under sub-sections (a),
(e), (f), or (g) of Rule 3, the persons, or one of the persons,
whose rights or interests are sought to he attected.

(6) For the determination of any question, under sub-section (4) of
Rule 3, any member or alleged member of the class.

(¢) For the determination of any question under sub-section (¢) of
Rule 3, any person interested in taking such accounts.

(d) For the determination of any question under sub-scetion (d) of
Rule 3, any person interested in such money. -

(e) For rclief under sub-section (¢) of Rule 4, the residuary
legatees, or next of kin, or some of them.

(/) Forrelief under sub-section () of Rule 4, the residuary devisees
or hetrs, or some of them.

{g) Forvelief under sub-section (¢) of Rule 4, the cestuwis que trustent
or some of them. ’

(%) It there are more than one executor or administrator or trustee,
and they do not all eoncur in taking out the summons, those
who do not concur.

B. Where the summons is taken out by any person other than the
executors, administrators, or trustees, the said executors,
administrators, or trustees.

5A. Any mortgagee or mortgagor whether legal or equitable or any
person entitled to or having property subject to a legal or equitable charge
or any person having the right to foreclose or redeem any mortgage whether
* legal or equitable may take out as of course an originating summons for such
relief of the nature or kind following as may by the summons be specified
and as the circumstances of the case may require, that is to say, sale, fore-
closure, delivery of possession by the mortgagor, redemption, reconveyance,
delivery of possession by the mortgagee; but as to any land under the
Transfer of Land Act 1928 nothing in this Rule shall be construed to give any
right to foreclose or to sell otherwise than as by the said Act provided.

5B. The persons to be served with the summons under the last preceding
Rule shall be such persons as under the existing practice of the Supreme
Court would be proper defendants to an action for the like relief as that
gpecified by the summons.

6. The Court or a Judge may direct such other persons to be served with
the summons as they or he may think fit. )

Summons for
administration.

Personal estate.

Real estate,

Trusts.

Serviea.

Where
snmmons by
executor, &c.

Where
summons by
other parties,

Originating
summons for
foreclosure, &c.

Persons to be
served with
summons for
foreclosura.

Service on other
persons.



Chapter L.—Civil Proceedings.

Evidence and
directions as to
trial,

Judgment.

Special
directions,

Decision
without
judgment for
administration.

Orders which
may be made
on application
for

administration
or execution of
trusts,

Not to affect
power of
trustees.

Powers of Chlel
Clerk.

Partles not

process, &c.

Order LV, 3998

7. The application shall be supported by such evidence as the Court or
a Judge may require, and directions may be given as they or he may think
just for the trial of any questions arising thereout. - .

8. It shall be lawful for the Court or a Judge upon such summons to
pronounce such judgment as the nature of the case may require,

9. The Court or a Judge may give any special directions touching the
carriage or execution of the judgment, or the service thereof upon persons
not parties, as they or he may think just.

10. It shall not be obligatory on the Court or a Judge to pronounce or
make a judgment or order, whether on summons or otherwise, for the admin-
istration of any trust or of the estate of any deceased person, if the questions
between the parties can be properly determined without such judgment or
order.

11. Upon an application for administration or execution of trusts by
a creditor or beneficiary under a will, intestacy, or deed of trust where no
accounts or insufficient accounts have been rendered, the Court or a Judge
may, in addition to the powers already existing— :

(@) order that the application shall stand over for a certain time
and that the executors, administrators, or' trustees in the
meantime shall render to the applicant a proper statement of
their accounts, with an intimation that if this is not done they
may be made to pay the costs of the proccedings ;

(b) when necessary to prevent proceedings by other creditors or by
persons heneficially intercsted, make the usual judgment or
order of administration with a proviso that no proceedings are
to be taken under such judgment or order without leave of
the Judge.

12. The issue of a summons under Rule 3 of this Order shall not interfere
with or control any power or discretion vested in any executor, administrator,
or trustee, except so far as such interference or control may necessarily be
involved in the particular reliet sought.

3. Powers and Duties of Chief dlerk.

16. The Chief Clerk shall, for the purpose of any proceedings directed
to be taken before him, have full power to issue advertisements, to summon
parties and witnesses, to administer oaths, to require production of doecu-
ments, Lo take affidavits and acknowledgments, to receive affirmations, and
to examine parties and witnesses vivd voce, and to receive evidence.upon
affidavit.

17. Parties and witnesses summoned to attend before the Chief Clerk
shall be bound to attend in pursnance of the summons, and shall be liable to
process of contempt in like manner as parties or witnesses are liable thereto
in case of disqbedience to any order of the Court, or in case of default in
attendance, in pursuance of any order of the Court or of any writ of subpana
ad testificandum, and all persons swearing or affirming before the Chief Clerk
shall be liable fo all such penalties, punishments, and consequences, for any
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wiltul and corrupt false swearing or affirming, as if the matters sworn or
affirmed had been sworn or affirmed before any other person by law
authorized to administer oaths, to takeaffidavits,and to receive affirmations

18. The Court or a Judge may direct any computation of interest or the
apportionment of any fund to be certified by the Chief Clerk, and to be acted
upon by any officer or other person without any further order.

4. Assistance of Experts.

19. The Judge in Chambers may, in such way as he thinks fit, obtain
the assistance of accountants, merchants, engineers, actuaries, or other
scientific persons, the better to enable such Judge to determine any matter
at issue in any action or proceeding, and may act upon the certificate of any

such person, and may make such order as to the costs thereof as he shall
think fit.

5. Summonses in Chambers.

24. The summons by the Chief Clerk requiring the attendance of parties,
witnesses, or others, shall be in the Form No. 1 in Appendix L; with such
variations as the circumstances of the case may require.

6. Proceedings relating to Infjants, &e.
25. Upon applications for the appointment of guardians of infants and
allowance for maintenance the evidence shall show—

. (a) the ages of the infants ;
(b) the nature and amount of the infants’ fortunes and incomes ;
(¢) what relatives the infants have.

27. At any time during the proceedings at Judge’s Chambers under
any judgment or order, the Judge may, if he shall think fit, require a guardian
ad litem to be appointed for any infant or person of unsound mind not so
found by inquisition, who has been scrved with notice of such judgment or
order.

7. Documents to be left at Chambers.

28. In all cases of proceedings in Chambers under any judgment or
order the party prosecuting the same shall leave the original or a copy of
such judgment or order at the Judge’s Chambers unless the original judg-
ment or order shall have heen previously filed in the Prothonotary’s office
and in the case of a copy shall certify the same to he a true copy of the
judgment or order as made by the Judge.

29. Whenever any matter is adjourned from the Court to Chambers, or
any directions are given in Court to be acted upon at Chambers, whether
upon a matter adjourned into Court from Chambers, or upon any other
occasion, without an order being drawn up, a note signed by the Judge,
stating for what purpose such matter is adjourned to Chambers, or the direc-
tions given, shall be sufficient.

30. A note stating the names of the solicitors for all the parties, and
showing for which of the parties such solicitors are concerned, shall be left at
Chambers with every judgment or order.
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