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CHAPTER L.

RULES OF PROCEDURE IN CIVIL PROCEEDINGS.

On and after the first day of April, 1938, all Rules of Procedure in
Civil proceedings, including the Rules contained in the Fifth Schedule to the
Supreme Court Act 1928, shall be repealed and of no effect except so far as
regards all causes or matters. then pending and on the said first day
of April the Rules hereinafter set out shall come into force and shall
apply to all causes and matters commenced on and after that date.

OrDER L.
FORM AND COMMENCEMENT OF ACTION,
1. All actions which previously to the commencement of The Judicature
Act 1883 were commenced by writ, and all suits which. previously to the
commencement of the said Act were commenced by bill or information
in the Supreme Court, shall be instituted by a proceeding to be called an

2. All other proceedings in and applications to the said Court may,
subject to these Rules, and notwithstanding the provisions of section 21 of
the Supreme Court Act 1928, be taken and made in the same manner as
they would have been taken and made in any Court in which any proceeding
or application of the like kind could have been taken or made if The Judica-
ture Act 1883 had not been passed. ] .

L o OrDER II.
WRIT OF SUMMONS,

1. Every action in the Supreme Court shall be commenced by a writ of
summons, and the plaintiff shall on his writ state the place and mode of
trial that he desires, and if he fail to do so, he shall be taken to intend
that the action shall be tried in Melbourne without a jury. Any. other

.party desiring to object may do so on the hearing of the summons for

directions (if any) or by summons before the close of pleadings or where
there are no pleadings within 10 days after appearance.

2. Any costs occasioned by the use of any more prolix or other forms
of writs and of indorsements.thereon than the forms hereinafter prescribed
shall be borne by the parties using the same, unless the Court or a Judge
shall otherwise direct.

3. The writ of summons for the commencement of an action shall,
except in the cases in which any different form is hereinafter provided, be
in one of the Forms Nos. 1 and 2, in Appendix A, Part I., with such variations

'as circumstances may require.

4. A writ of summons to be served out of the jurisdiction, or of which
notice is to be given out of the jurisdiction, shall be in one of the Forms
Nos. 5 and 6, in Appendix A, Part L., with such variations as circumstances
way require. Such notice shall be in Form No. 9 in the same Part, with
such variations as circumstances may require.
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5. With respect to actions upon a bill of exchange or promissory note, the
procedure under Part I. of the Imstruments Act 1928 may be used.

6. Every writ of summons and also (unless by any Statute or by these
Rules it is otherwise provided) every other writ shall bear date on the day
on which the sameé shall be issued, and shall be tested in the name of the
Chief Justice, or if the office shall be vacant or he shall be absent from the
State in the naine of the Acting Chief Justice, or'if there be no Acting Chief
Justice, in the name of the senior Puisne Judge present therein.

Orper III. .
INDORSEMENTS OF CLAIM. ‘

1. The indorsement of claim shall-be made on every writ of summons
before it is issued, and shall contain a statement sufficient to give notice of
the nature of the claim and the cause thereof and of the relief or remedy
required in the action, and, in case of non-compliance with this Rule,
the defendant may apply before appearance to set aside or amend the writ
-or for particulars.

2. In the indorsement required by the Rules, it shall not be necessary
to ask for general or other relief, which may always be given, as the Court or
a Judge may think just, to the same extent as if it had been asked for.

3. Ii the plaintifi sues or the defendant or any of the defendants is sued

“in & representative capacity, the indorsement shall -show, in manner ap-
pearing by such of the Forms in Appendix A, Part IIL., section VIL, as shall
be applicable to the case, or by any other statement to the like effect, in what
capacity .the plaintiff or defendant sues or is sued. . )

4. In all actions where the plaintiff seeks merely to recover a debt or
liquidated demand in money payable by the defendant, with or without
interest, arising (@) upon a contract express or implied (as, for instance, on
a bill of exchange, promissory note, or cheque, or other simple contract debt) ;
or (b), on a bond or contract under seal for payment of a liquidated amount
of money ; or (c) on a Statute where the sum sought to be recovered is a
fixed sum of money, or in the nature of a debt other than'a penalty ;- or
(d)‘gn a guaranty, whether under seal or not, where the claim against the
ptincipal is in respect of a debt or liquidated demand only; or (¢) on a
trust ; or (f) in actions fof the recovery of land with or without a claim for
renit or mesne profits, by a landlord against a tenant whose term has expired
or hag been duly determined by notice to quit, or has become liable to
forfeiture’ for ,non-payment of rent, or against persons claiming under such
tenant, or (g) where the plaintiff seeks to recover a specific chattel with or
‘without a claim for the hire ‘thereof or for damages for its detention; or
(k) in actions for the specific performance of contracts in writing 'for sale
or purchasé of property the writ of summons may, at the option of the
plaintiff, be specially indorsed with a statement of his claim, and of the
Temedy or relief to which he 'claims to be entitled. Such -special
indorsement shall be to the effect of such of the Forms in Appendix C,
section IV., as shall be applicable to the case. X )

"' "B, Wherever the plaintiff’s claim is for a debt or liquidated demand
‘only; the'indorsement, besides stating the nature of the claim, shall state the
amount claimed for debt, or in respect of such demand, and for costs respec-
tively, and shall further state that upon’ payment thereof within four days
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atter service, or in case of a writ not for service within the jurisdiction within
the time allowed for appearance, further proceedings will be stayed. Such
statement may be in the Form in Appendix A, Part ITL., section III.  The
defendant may, notwithstanding such payment, have the costs taxed, and
if more than one-sixth shall be disallowed, the plaintiff’s solicitor shall pay
the costs of taxation. .

6. In all cases in which the plaintiff, in the first instance, desires to have
an account taken, the writ of summmons shall be indorsed with a claim that
such account be taken.

7. In actions for libel the indorsement on the writ shall state sufficient
particulars to identify the publications in respectof which the actionis brought.

OxrpEr IV,
INDORSEMENT OF ADDRESS.

1. The solicitor of a plaintiff suing by a solicitor shall indorse upon the
writ of summons and notice in lieu of service of a writ of summons the address
of the plaintiff, and also his own name or firm and place of business, which
shall be his address for service, if such place of business is not more than
three miles from the office of the Prothonotary, and also, if his place of
business shall be more than three miles from the office of the Prothonotary,
another place, to be his address for service, which shall not be more than
three miles from the office of the Prothonotary, where writs, notices, plead-
ings, petitions, orders, summonses, warrants, and other documents, proceed-
ings, and written communications may be left for him. And where any
such solicitor is only agent of another solicitor, he shall add to his own name
or firm and place of business the name or firm and place of business of the
principal solicitor. . :

2. A plaintiff suing in person shall indorse upon the writ of summons
and notice in lieu of service of a writ of summons his place of residence, his
occupation, and a place, to be his address for service, which shall not be
more than three miles from the office of the Prothonotary, where writs,
notices, pleadings, petitions, orders, summonses, warrants, and other

documents, proceedings, and written communications may be left for him.-

3. Where a plaintiff sues in person and no person can be found at the
place of residence or address for service indorsed by him, all such writs and
other documents as are mentioned in the last preceding Rule may be served
on him by filing the same in the Prothonotary’s Office.

4. In all cases where proceedings are commenced otherwise than by
writ of summons, the preceding Rules of this Order shall apply to the docu-
ment by which such proceedings shall be originated as if it were a writ of
summons.

OrDER V.’
ISSUE OF WRITS OF SUMMONS,
-1, Every writ of summons shall be issued out of the Prothonotary’s
Office.
9. Writs of summons shall be prepared by the plaintiff or his solicitor,
and shall be printed, typewritten, or written, either wholly or in part, on paper.
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3. Every writ of summons shall be-sealed by the Prothonotary, and
shall thereupon be deemed to be issued. ‘ <

4. The plaintiff or his solicitor shall, on presenting any writ of summons
for sealing, leave with the officer a copy, written or printed, or partly written
and partly printed, on paper, of such writ, and all the indorsements thereon,
and such copy shall be signed by or for the solicitor leaving the same, or by
the plaintiff himself if he sues in person. ' .

5. The officer receiving such copy shall file the same, and an entry of
the filing thereof shall be made in a book to be called the Cause Book, which
shall be in such form and kept in such manner as the Chief Justice may from
time to time direct, and the action shall be distinguished by the,date of the
year and a number.

OrDER VI
CONCURRENT WRITS AND ORIGINATING SUMMONSES.

1. The plaintiff in any action may, at the time of or at any time during
twelve months after the 1ssuing of the original writ of summons, issue one
or more concurrent writ or writs, each concurrent writ to bear teste of the
same day as the original writ, and to be marked with a-seal bearing the word
““ Concurrent,” and the date of issuing the concurrent writ; and-such seal
shall be impressed upon the writ by the Prothonotary: -Provided always
that such concurrent writ or writs shall only be in force for the period during

which the original writ in such action shall be in force. - - ,

1a. A concurrent originating summons may be issued in the same

manner, mutatis mutandis, as a concurrent writ of summons.

2. A writ for service within the jurisdiction may be issued and marked
as a concurrent writ with one for service out of the'jurisdiction ; and a writ
for service out of the jurisdiction may be issued and marked as a concurrent
writ with one for service within the jurisdiction. . D

24. An originating summons for service within the jurisdiction may be
issued and marked as a concurrent originating summons with one for service
out of the jurisdiction ; and an originating summons for service out of ‘the
jurisdiction may be issued and marked as a concurrent originating summons
with one for service within' the jurisdiction. . o

OrpEr VIL
I.—DISCLOSURE BY SOLICITORS AND PLAINTIFFS. ~

1. Every solicitor whose name shall be indorsed on any writ of summons
shall, on demand in writing made by or on behalf of any defendant who has
been served therewith or has appeared thereto, declare forthwith in Writing
whether such writ has been issued by him or with his authority or privity;
and if he shall answer in the affirmative, then he shall also, in case the Court
or Judgeshall so orderand direct; declare in writing within a time to be allowed
by such Court or Judge, the profession, occupation, or quality, and place of
abode of the plaintiff, on pain of being guilty of a contempt of Court; and
if such solicitor shall declare that the writ was not issued by him or'with his
authority‘or privity, all proceedings upon the same shall be stayed, and no

. further proceedings shall be taken thereupon without leave of:the Court or

a Judge. ‘ ). Y
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11..—CHANGE OF SOLICITORS.

’ 2. A party suing or defending by a solicitor shall be at liberty to change
his solicitor in any cause or matter, without an order for that purpose, upon
notice of such change being filed in the Prothonotary’s Office ; but until such
notice is filed ‘and a copy thereof served; the former solicitor shall, subject
to the provisions of this Order, be considered the solicitor of the party until
the final conclusion of the cause or matter including any appeal therein.

3. When a solicitor in any cause or matter has died, or become
bankrupt or cannot be found or has been struck off the roll and the party
for whom he acted has not given notice of change of solicitor any other
party may on notice to be served on the first named party personally or
by letter addressed to his last known address or as a Judge may order
apply to the Court or a Judge for an order declaring that the solicitor has

ceased ‘to be the solicitor acting for the first named party in the cause or.

matter and the Court or a Judge may make an order accordingly. The
party obtaining the order shall serve a notice thereof called ““a notice of
removal ’ to the same effect as the order upon every other party and shall
file a copy of such notice in the Prothonotary’s Office. ~The first-mentioned
party shall upon being so served file in the said office either a notice of
appointment of a new solicitor or a notice giving an address for service and
in default of his so doing within 7 days any documents of which personal
sefvice is not necessary may be served upon the party so in default by
being filed with the proper officer.

4. (1) Where a solicitor who has acted for a party in a cause or matter
has ceased so to act and the party has not given notice of change in
accordance with the provisions of Rule 2 of this Order, the solicitor may
on notice to be served on the party personally or by letter addressed to his
last-known place of address, unless the Court or Judge otherwise directs,
apply to the Court or Judge for an order to the effect that the solicitor has
ceased to be the solicitor acting for the party in the-cause or matter, and
the Court or Judge may make an order accordingly ; provided that until
and unless the solicitor has complied with the provisions of paragraph (2)
of - this Rule he shall (subject to the provisions of Rules 2 and 3 of this
Order) be considered the solicitor of the party to the final conclusion of the
cause or matter including any appeal therein.

(2) A solicitor obtaining such order shall forthwith give a notice called
a “ notice of withdrawal ” to the same effect as the order by serving and
filing the same as is directed by Rule 3 in respect to a  notice of removal.”
The first-mentioned party upon being served with a  notice of withdrawal ”
shall file in the office of the Prothonotary either a notice of the appointment

_of a new solicitor or a notice giving an address for service and in default of

his so doing within 7 days any documents of which personal service is not
necessary may be served upon the party so in default by being filed with
the proper officer. '

5. Any order made under this Order shall not affect the rights of the
solicitor and the party as between themselves.

6. In this Order the expression “address for service” means the
address for service required by Orders IV. and XII. or by the rules in
Divorce and Matrimonial Causes. :
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Solicitor not to 7. No solicitor shall act in any cause or matter for plaintiff and defend.-
pastles. ant, or for any two or more defendants having adverse interests in a cauce
or matter.
Balisitaror 8. No solicitor or articled or other clerk to a solicitor of the Supreme
seourity. Court shall be security for any party in any Court without leave of a Judge.
Orper VIIL
' RENEWAL OF WRIT.
Qriginal writ to 1. No original writ of summons shall be in force for more than twelve

be [n force for
twolve months; :
may

tenewad.

Evidencs of
renewal,

Lost writ; co
may be sealed.

Acceptance of
service.

8ervice.

months from the day of the date thereof, including the day of such date; but
if any defendant therein named shall not be served therewith, the plaintiff

may, before the expiration of the twelve montts, apply to the Court or a '

Judge for leave to renew the writ ; and the Court or Judge, if satisfied that
reasonable efforts have been made to serve such defendant, or for other good
reason, may order that the original or concurrent writ of summons be
renewed for six months from the date of such renewal inclusive, and so from
time to time during the currency of the renewed writ. And the writ shall
in such case be renewed by being marked with a seal bearing the date of the
day, month, and year of such renewal ; such seal to be provided and kept
for that purpose at the Prothonotary’s Office, and to be impressed upon the

writ by the proper officer, upon delivery to him by the plaintiff or his’

solicitor of a memorandum in Form No. 18 in Appendix A, Part 1., with such

variations as circumstances may require ; and a writ of summons so renewed |

shall remain in force and be available to prevent the operation of any Statute
whereby the time for the commencement of the action may be limited, and
for all other purposes, from the date of the issuing of the original writ of
summons. o

2. The production of a writ of summons purporting to be marked with
the seal of the Court, showing such writ of summons to have been renewed
in manner aforesaid, shall be sufficient evidence of its having been so
renewed, and of the commencement of the action as of the first date of such
renewed writ for all purposes. | ) ' )

3. Where a writ, of which the production is necessary, has been lost,
the Court or a Judge, upon being satisfied of the loss and of the correctness
of a copy thereof, may order that such copy shall be sealed and served in
lieu of the original writ. ‘ : -

OrDER - IX.
' SERVICE OF WRIT OF SUMMONS.
. 1. Mode of Service. )
1. .No service of writ shall be required when the defendant, by his

solicitor, undertakes in writing to accept service, and enters an appear-
ance. ‘ '

2. When service is required, the writ shall, wherever it is practica,ble,.

be served in the manner in which personal service is now made, but if it be
made to appear to the Court or to a Judge that the plaintiff is from any cause
unable to effect prompt personal service, the Court or Judge may make such

order for substituted or other service, or for the substitution for service of

notice by advertisement or otherwise as may seem just.

iy
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2. On Particular Defendants.

3. When husband and wife are both defendants to the action, they shall
both be served, unless the Court or a Judge shall otherwise order..

4. When an infant is a defendant to the action, service on his or her
father or guardian, or if none, then upon the person with whom- the infant
resides or under whose care he or she is, shall, unless the Court or Judge
otherwise orders, be deemed good service on the infant ; provided that the
Court or Judge may order that service made or to be made on the infant shall
be deemed good service. :

5. When a lunatic, or person of unsound mind not so found by inquisi-
tion, is a defendant to the action, service on the committee of the.lunatic or
on the person with whom the person of unsound mind resides, or under whose
care he or she is, shall, unless the Court or Judge otherwise orders, be deemed
good service on such defendant. : -

3. On Corporations and other Bodies.

6. In the absence of any statutory provision regulating service of pro-
cess, every writ of summons issued against a corporation aggregate may
be served on the mayor, president. or other head officer, or on the town clerk,
clerk, treasurer, manager, inspector or secretary of such corporation; and
where by any Statute provision is made for service of any writ of summons,
bill, petition, summons, or other process upon any corporation, or upon any
society or fellowship, or any body or number of persons, whether corporate
or unincorporate, every writ of summons may be served in the manner so
provided.

7. Where a contract has been entered into within the jurisdiction by
or through an agent residing or carrying on business within the jurisdiction
on behalf of a principal residing or carrying on business out of the
jurisdiction, a Writ of Summons in an action relating to or arising out of
such contract may by leave of the Coyrt or a Judge given before the
determination of such agent’s authority or of his business relations with
the principal be served on such agent. Notice of the order giving such
seave and a copy thereof and of the Writ of Summons shall forthwith be
lent by prepaid registered post letter to the defendant or defendants at his
or their address out of the jurisdiction. Provided that nothing in this Rule
shall invalidate or affect any other mode of service in force at the time this
Rule comes into operation. -

4. In Particular Actions.

8. Service of a writ of summons in an action to recover land may, in
case of vacant possession, when it cannot otherwise be effected, be made by
posting a copy of the writ upon the door of the dwelling-house or other con-
spicuous part of the property.

5. Generally.

9. The person serving the writ of summons shall, within three days at
most after such service, indorse on the writ the day of the month and week
of the service thereof, otherwise the plaintiff shall not be at liberty, in case
of non-appearance, to proceed by default ; and every affidavit of service of
such writ shall mention the day on which such indorsement wag made. This
Rule shall apply to substituted as well as other service,

Oan husband and
wife,

Infant ! !
defendant.

Lunatic
defendant.

On_corporstiont
and other
bodien.

Service on
agents.

To recover
vacant land.

Person serving
writ to Indorse
date of service



Chapter I.—Civil Proceedings.

Orders-X:, XI. 3900
OrpER X.
SUBSTITUTED SERVICE. :
Application for 1. Every application to the Court or a Judge foran order for substituted -
wrvics. - OT other service, or for the substitution of notice for service, shall be-supported
by an affidavit setting forth the grounds upon which the.applicaticn is made.
- ' Orper XL 4
PART I.—SERVICE OUT OF JURISDICTION.
When servioe 1. Service out of the jurisdiction of a writ of summons or notice of a

out . N
jusdietion  writ of summons may be allowed by the Court or a Judge whenever—

allowed. .
" (a) the whole subject-matter of the action is land situate within
the jurisdiction (with or without rents or profits) or the
perpetuation of testimony relating to lahd within the .
jurisdiction ; or - .
e , (6) any act deed will contract obligation or liability affecting land
: or hereditaments situate within the jurisdiction is sought to .
be construed rectified set aside or enforced in the action;
M T or ! - ‘ - L
(¢) any relief is sought against any person domiciled or ordinarily
resident within the jurisdiction; or .. . .y .
(d) the action is for the administration of the personal ‘estate of any
deceased person who at the time of his death was domiciled
. within the jurisdiction, or for the execution (as to property
. situate within the jurisdiction) of the trusts of any written

"instrument of which the person to be served is a:trustee and -

which ought to be executed according to the law of Victoria ;-
or ' . . ' R
(e) the action is founded oneany breach or dlleged breach within the'
jurisdiction of any contract wherever made which according to'
the terms thereof ought to be performed within the jurisdiction”
or is founded on a tort committed within the jurisdiction; or*
' (f) any injunction is.sought as to anything to ‘be done within the *
jurisdiction or any nuisance within the jurisdiction is sought
to be prevented or removed whether damages are or are not
also sought in respect thereof; or ' "

(9) any person out of the jurisdictiori‘is a necessary or proper party
to an action properly brought against some other person duly
served within the jurisdiction ;. er :

(k) the action is by a mortgagee or mortgagor in rélation to a°
mortgage of personal property situate within the jurisdiction'
and seeks relief of the nature or kind following, that is to say,
sale, foreclosure, delivery of possession by the mortgagor,
redemption, re-conveyance, delivery of possession by the
mortgagee.; but does not seek (unless and except so far as.
permissible under sub-head (¢) of this Rule) any personab
judgment or order for payment of any moneys due under the-
mortgage. ; . ' :

a,
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In this sub-head the expression personal property situate within the
jurisdiction means personal property which, on the death of an owner
thereof intestate, would form subject-matter for the grant of letters of
administration to his estate in Victoria ; the expression mortgage means a
mortgage charge or lien of any description ; the expression mortgagee means
a party for the time being entitled to or interested in a mortgage ; and the
expression mortgagor means a party for the time being entitled to or
interested in property subject to a mortgage.

2. Every application for leave to serve such writ or notice on a
defendant out of the jurisdiction shall be supported by affidavit or other
evidence stating that in the belief of the deponent the plaintiff has a good
cause of action and showing in what place or country such defendant is or
probably may be found and whether such defendant is a British subject or
not and the grounds upon which the application is made: and no such
leave shall be granted unless it shall be made sufficiently to appear to the
Court or Judge that the case is a proper one for service out of the
jurisdiction under this Order.

3. Any order giving leave to effect such service or give such notice
shall limit a time after such service or notice within which such defendant is
to enter an appearance such time to depend on the place or country where or
within which the writ is to be served or the notice given.

4. When the defendant is neither a British subject nor in British
dominions notice of the writ and not the writ itself is to be served upon him.

5. Where leave is given under the foregoing Rules (1) and (4) to
serve notice of a writ of summons out of the jurisdiction such notice shall
(subject to any direction given by the Court or a Judge as to the manner
in which such notice shall be served or brought under the notice of the
defendant) be served in the manner in which writs of summons are served.

6. Service out of the jurisdiction may be allowed by the Court or a
Judge of the following processes or of notice thereof, that is to say :—
- (a) Originating Summonses under Order LIVA. or Order LV. Rule 3

: or.4 in any case where if the proceedings were commenced by
Writ of Summons they would be within Rule 1 of this Order.

(b) Any Originating Summons, Petition, Notice of Motion or other
Originating proceedings (1) in relation” to any infant or lunatic
or person of unsound mind or (2) under any Statute under
which proceedings can be commenced otherwise than by Writ
of Summons or (3) under any Rule of Court or Practice
whereunder proceedings can be commenced otherwise than by
Writ of Summons.

(¢) Without prejudice to the generality of the last foregoing sub-head
any Summons, Order or Notice in any Interpleader proceedings
or for the appointment of an Arbitrator or Umpire or to remit,
set aside or enforce an Award in an Arbitration held or to
be held within the jurisdiction.

(d) Any Summons Order or Notice in any proceedings duly instituted
whether by Writ of Summons or other such orginating process
as aforesaid. :
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PART II.—SERVICE OF FOREIGN PROCESS. )
Totters ot 7. Where in any civil or commercial matter pending before a Court

or Tribunal of a foreign country a Letter of Request from such Court or
Tribunal for service on any person in Victoria of any process or citation
in such matter is transmitted to the Supreme Court by, His Majesty’s
Attorney-General with an intimation that it is desirable that effect should
be given to the same, the following procedure shall be adopted :—

(1) The Letter of Request for service shall be accompanied by a
translation thereof in the English language, and by two copies

of the process or citation to be served, and two copies thereof:

. m the English language.
(2) Service of the process or citation shall be effected through - the
a Sheriff by the process server whom he may appoint from time
to time for the purpose or his authorized agent. .
(3) Such service shall be effected by delivering to and leaving with
the person to be served one copy of the process to be served

-

and one copy of the translation thereof, in accordance with .

the Rules and practice of the Supreme Court regulating service
of process. .

(4) After service has been effected, the Sheriff shall return to the

Prothonotary of the Supreme Court one copy of the process,

together with the evidence of service by affidavit, of the person

particulars of charges for the cost of effecting such service.
* (5) The particulars of charges for the cost of effecting service shall
be submitted to the Taxing Master of the Supreme Court, who

effecting the service, verified by notarial certificate, and.

shall * certify the correctness of the charge or .such other '
amount as shall be properly payable for the cost of effecting

service. A copy of such charges and certificate shall ‘be’

forwarded to His Majesty’s Attorney-General. :

(6) The Prothonotary shall transmit to His Majesty’s Attorney-
General the Letter of Request for service received from the
foreign country, together with the evidence of service, with a
certificate appended thereto duly sealed with the seal of the
Supreme Court for use out of the jurisdiction. Such certificate
shall be in the Form No. 37c, Appendix K, of these Rules.

(7) Instead of translated copies of the process or citation being
forwarded with the letter of request, it shall be sufficient if
each copy of the process or citation is endorsed with an
annotation in the English language stating ‘as precisely as
possible the name and address of the person upon whom the
document is to be served, the nature of the document, and
the names of the parties. ' ‘

(8) When the process or citation is so annotated it shall not be
necessary to leave with the person served a translated copy
of the process or citation. ' .

(9) In all cases where a J udge is satisfied that the requirements of
this rule have been complied with substantially, if not literally,

- he may make all such orders as may be necessary to insure

effective service of the process or citation.

3
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8. Upon the application of the Crown Solicitor, with the consent of
His Majesty’s Attorney-General, the Court, or a Judge, may make all such
orders for substituted service or otherwise as may be mnecessary to give
effect to these Rules.

PART III.—SERVICE UNDER CONVENTION.

9. Where leave is given in a civil or commercial cause or matter to
serve any writ or summons, originating summons, notice, or other document
in any foreign country with which a Convention in that behalf has been or
shall be made and extended to the Commonwealth of Australia or the State
of Victoria, the following procedure shall, subject to any special provisions
contained in the Convention, be adopted :—

(1) The party bespeaking such service shall file in the Office of the
Prothonotary a Request in the form set out in Form No. 37D
hereto which form may be varied as may be necessary to meet
the circumstances of the particular case in which it is used.
Such Request shall state the medium through which it is
desired the service shall be effected, i.e., whether (a) directly
through the British Consul, or (b) through the foreign judicial
authority, and shall be accompanied by the original document
and a translation thereof in the language of the country in
which service is to be effected certified by or on behalf of the
person making the request and a copy of each for every person
to be served and any further copies which the Convention
may require, unless the service is required to be made on a
British subject directly through the British Consul in which
case the translation and copies thereof need not accompany
the Request unless the Convention expressly requires that
they should do so.

(2) The documents to be served shall be sealed with the Seal of the
Supreme Court for use out of the Jurisdiction and shall be
forwarded by the Prothonotary to His Majesty’s Attorney-
General for Victoria for transmission through the diplomatic
channel to the foreign country.

(3) An official certificate transmitted through the diplomatic channel
by the foreign judicial authority, or by a British Consular
authority, to the Victorian Court, establishing the fact and
the date of the service of the document shall be deemed to
be sufficient proof of such service, and shall be filed of record
as and be equivalent to an Affidavit of Service within the
requirements of Rulés of the Supreme Court in that behalf.

(4) In cases where a Writ of Summons or notice thereof is served
pursuant to this Rule, and an official certificate of such service
1s produced, no endorsement of Service under Order IX.
Rule 15 shall be required.

10. Rule 11 shall not apply to nor render invalid or insufficient any
mode of service in any foreign country with which a Convention has becen
or shall be made which is otherwise valid or sufficient according to Victorian
proéedure ‘and which is not expressly excluded by the Convention made with
such foreign country, and extended to the Commonwealth of Australia or
the. State of Victoria. :

Orders.
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11. Where'in any civil or commercial cause or matter pending before a
Court or Tribunal in any foreign country with which a Convention in that

behalf has been or shall be made.and extended to the Commonwealth of- .

Australia or the State of Victoria, a Request for service of any document
on a person in the State of Victoria is received by the Prothonotary from
the Consular or other authority of such country, the following procedure
shall, subject to any special provisions contained in the Convention, be
adopted :— ' .

(1) The service shall be effected by the delivery of the original or a
copy of the document, as indicated in the Request and the
copy of the translation, to the party or person to be served in
person through the sheriff by the process server whom he may
appoint or his authorized -agent.

(2) No Court fees shall be charged in respect of the service. The
particulars of charges of the person employed to effect service
shall be submitted to the Taxing Master of the Supreme Court
who shall certify the amount properly payable in respect

. thereof. .

(3) The Prothonotary shall transmit to the Consular or other authority
making the Request a Certificate establishing the fact and the
date of the service in person, or indicating the reasons for which
1t has not been possible to effect it, and at the same time shall
notify to the said Consular or other authority the amounf to
the charges certified under paragraph (2) hereof.

OrpeErR XII
APPEARANCE.

fﬁ 1. A defendant shall enter. his appearance in the Prothonotary’s
ce.

2. A defendant shall enter his appearance to a writ of summons by
delivering to the Prothonotary a memorandum in' writing, dated on the day
of its delivery, and containing.the name of the defendant’s solicitor,
or stating that the defendant defends in person. He shall at the
same time deliver to the officer a duplicate of the memorandum, which the
officer shall seal with the official seal, showing the date on which it is sealed,
and then return it to the person entering the appearance, and the duplicate
memorandum so sealed shall be a certificate that the appearance was entered
on the day indicated by the seal. o

3. A defendant shall, on the day on which he enters an appearance to
a writ of summons, give notice -of his appearance to the plaintifi’s solicitor,
or, if the plaintiff sues in person, to the plaintiff himself by serving in the
ordinary way at the address for service, or by prepaid letter directed to that
address and posted on the day of entering appearance in'due course of post,
the sealed duplicate memorandum. :

4. The solicitor of a defendant appearing by a solicitor shall state in
such memorandum his place of business, which shall be his address jor

service if such place of business .be not more than three miles from the .

office of the Prothonotary, and also, if his-place of business shall be more

than three miles from the office of the Prothonotary, another place, to be his.

A,
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address for service, which shall not be more than three miles from the office
of the Prothonotary; and where any such solicitor is only agent of another
solicitor, he shall add to his own name or firm and place of business the
name or firm and place of business of the principal solicitor.

5. A defendant appearing in person shall state in such memorandum
his address, and a place, to be his address for service, which shall not be
more than three miles from the office of the Prothonotary.

6. If the memorandum does not contain such address it shall not be
received ; and if any such address shall be illusory or fictitious, the appear-
ance may be set aside by the Court or a Judge, on the application of the
plaintiff, and the plaintiff may be permitted to proceed by filing the pro-
ceedings in the Prothonotary’s Office without further service.

7. The memorandum of appearance shall be in the Form No. 1 in
Appendix A,’ Part II., with such variations as the circumstances of the case
may require. )

8. Upon receipt of a memorandum of appearance, the officer shall
forthwith enter the appearance in the Cause Book.

9. If two or more defendants in the same action shall appear by the
same solicitor and at the same time, the names of all the defendants so
appearing shall be inserted in one memorandum.

10. A solicitor not entering an appearance in pursuance of his written
undertaking so to do on behalf of any defendant shall be liable to an attach-
ment. '

11. A defendant may appear at any time before judgment. If he appear
at any time after the time limited by the writ for appearance, he shall on
the same day give notice thereof to the plaintiff’s solicitor, or to the plaintift
himself if he sues in person, and he shall not, unless the Court or Judge
otherwise orders, be entitled to any further time for delivering his defence,
or for any other purpose, than if he had appeared according to the writ.

12. Any person not named as a defendant in a writ of summons for the
recovery of land may by leave of the Court or Judge appear and defend, on
filing an affidavit showing that he is in possession of the land either by
himself or his tenant, and the Court or a Judge shall have power to strike out
or confine appearances or defences set up by persons not in possession
by themselves or their tenants.

13. Any person appearing to defend an action for the recovery of land
as landlord in respect of property whereof he isin posscssion only by his
tenant, shall state in his appearance that he appears as landlord.

14. Where a person not named as defendant in any writ of summons
for the recovery of land has obtained leave of the Court or Judge to appear
and defend, he shall. enter an appearance according to the foregoing Rules,
intituled in the action against the party named in the writ as defendant, and
shall forthwith give notice of such appearance to the plaintiff’s solicitor, or
to the plaintiff if he sues in person, and shall in all subsequent proceedings
he named as a party defendant to the action. ’

15. Any person appearing to a writ of summons for the recovery of
land shall be at liberty to limit his defence to a part only of the property
mentioned in the writ, describing that part with reasonable certainty in his
memorandum of appearance or in a notice intituled in the cause, and signed
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by him or his solicitor ; such notice shall be served within four days after
appearance, and an appearance where the defence is not so limited shall be
deemed an appearance to defend for the whole. T o

Nutiee ot 16. The notice mentioned in' the last preceding Rule shall be in the
Form No. 3, in Appendix A, Part IL, with such varlations as'circumstances
may require. : : :

Botting aside. 17. A defendant before appearing shall be at liberty, without obtaining

sprearmnce. an order to entér or entering a conditional appearance, to serve notice of
motion to set aside the service upon him of the writ or of notice of the writ
or to discharge the order authorizing such service.

OrpER XIII.
DEFAULT OF APPEARANCE.

Detaltot 1. When no appearance has been entered to a writ of summons for a
intaat or person defendant who is-an infant or a person of unsound mind not so found by
mind Apyiies- inquisition, the plaintiff shall before proceeding with the action against the
gurasa. -~ defendant apply to the Court or a Judge for an order that some proper
person be assigned guardian of such defendant, by whom he may appear and
defend the action. But no_such order shall be made unless it appears on the
hearing of such application that the writ of summons was duly served, and
that notice. ot such application' was after the expiration of the time allowed
for appearance, and at least six clear days before the day in such notice
named for hearing the application, served upon or left at the' dwelling-house
of the person with whom or under. whose care such defendant was at the
time of serving such Writ of summons, and also (in the case of such defendant
being an infant not residing with or under the care of his father or guardian)
served upon or left at the dwelling-house of the father or guardian, if any,
of such infant, unless the Court or Judge at the time of hearing such applica-

tion shall dispense with such last-mentioned service. .
Amdavit 2. Where any defendant fails to appear to a writ of summons and the

of service. . . . . .
plaintiff is desirous of proceeding upon default of ‘appearance under any of
the following Rules of this Order, or under Order XV., Rule 1, he shall, before
taking such proceeding upon default, file an affidavit of service, or of notice
in lieu of service (as the case may be). R - -

Fioal judgment - - 3. Where the writ of summons is indorsed for a liquidated demand,

tadorsed tor whether specially or otherwisé, and the defendant fails or all the defendants

demand. (if more than one) fail to appear thereto, the plaintiff may enter final judg-
ment for any sum not exceeding the sum indorsed on the writ, together with
interest at the rate specified (if any), or (if no rate be specified) at the rate
of eight per cent. per annum, to the date of the judgment and costs. ' ‘

W hare daim for 4. Where the writ of summons is indorsed for a liquidated demand,

demand foa whether speplally or otherwise, and there are several' defen’dan?s; of whom

smist - one or more appear to the writ and another or others of them fail to appear,

appenring. the plaintiff may enter final judgment as in the preceding Rule against such -
as have not appeared, and may issue execution upon such judgment: without
prejudice to his right'to proceed with his:action against such as-have
appeared. : T ' ‘

®,
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5. Where the writ is indorsed with a claim for pecuniary damages only,
or for detention of goods with or without a claim for pecuniary damages, and

the defendant fails, or all the defendants, if more than one, fail, to appear,

the plaintiff may enter interlocutory judgment, and the value of the goods

and the damages, or the damages only, as the case may be, in respect of the

causes of action disclosed by the indorsement on the writ of summons shall

glt; ascertained by the Prothonotary unless the Court or Judge otherwise
irect. )

6. Where the writ is indorsed as in the last preceding Rule mentioned
and there are several defendants, of whom one or more appear to the writ
and another or others of them fail to appear, the plaintiff may sign inter-
locutory judgment against the defendant or defendants so failing to appear,
and the value of the goods and the damages, or either of them, as the case
may be, may be assessed, as against the defendant or defendants suffering
judgment by default at the same time as the trial of the action or issue therein
against the other defendant or defendants, unless the Court or a Judge shall
otherwise direct. Provided that the Court or a Judge may order that the
value and amount of damages, or either of them. shall be ascertained in
any way which the Court or Judge may direct.

6a. Whenever the Court or a Judge has ordered an assessment by jury
the plaintiff shall on entering any interlocutory judgment under this Order
leave with the Prothonotary a memorandum in writing of the number of
jurors by whom he desires the assessment shall be made, and shall pay the
proper jury fees thereon. ,

68. In actions in which no appearance shall be entered, and in which
it shall appear to the Court or a Judge that the amount of damages sought
to be recovered by the plaintiff is substantially a matter of calculation,
the Court or a Judge may direct that the amount for which final judg-
ment is to be entered shall be ascertained and further proceedings had
thereon as hereinafter provided by Order XXXVI.,, Rule 46, in cases of
trial.

7. Where the writ is indorsed with a claim for pecuniary damages only,
or for detention of goods with or without a claim for pecuniary damages, and
is further indorsed for a liquidated demand, whether s ecially or otherwise,
and any defendant fails to appear to the writ, the plaintiff may enter final
judgment for the debt or liquidated demand, interest, and costs against the
defendant or defendants failing to appear, and interlocutory judgment for
the value of the goods and the damages, or the damages only, as the case
may be, and proceed as mentioned in such of the preceding Rules of this Order
as may be applicable.

8. In case no appearance shall be entered in an action for the recovery
of land within the time limited for appearance, or if an appearance be-entered
but the defence be limited to part only, the plaintiff shall be at liberty to
enter a judgment that the person whose title is asserted in the -writ shall
recover possession of the land, or of the part thereof to which the defence
does not apply. .

9. Where the plaintiff has indorsed a claim for mesne profits, arrears of
rent, double value, or damages for breach of contract, or wrong or injury to
the premises claimed upon a writ for the recovery of land, he may enter
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judgment as in the last preceding Rule mentioned for the.land; and may
proceed as in the other preceding Rules of this Order as to such other clalm
v indorsed. .

10. Where judgment is entered pursuant to any of the preceding Ru]es
of this Order, it shall be lawful for the Court or a Judge to set 351de or vary
such judgment upon such terms as'may be just.

11.'In all actions not by the Rules of this Order othervvlse specially
provided for, in case the party served with the writ does not appear- W’lthln
the ‘time limited for appearance, upon the filing by the plaintifi of'a-proper
affidavit of service, and if the writ is not specially indorsed under Order 111,
Rule 6, of a statement of claim, the action may proceed as' if' such party
had appeared, subject as to-actions where an account 8 claimed to the’ pro
visions of Order XV. = . , ro
‘ 12. All such proceedings as are méntioned in or on any writ of summons,
capias, or fureign attachment, or iri any notice issued under theSupreme Court
Act 1928 or under any Rules, shall and may be had and taken in default of'a
defendant’s appearance or putting in special bail (or as the case may be).

13. Where the writ is indorsed with a claim om a bond within""the
Instruments Act 1928, section 25, and the defendant fails ‘to appear.theréte,
no statement of claim shall be-delivered; and the plaintiff may at once suggest
breaches by delivering a suggestion thereof to the: defendant or higf sohcltor,
and proceed as mentioned in the said Act. o e S

w - e, M .o

1 N ' R} " ,.
- Orper XIV. s "
LEAVE TO SIGN JUDGMENT OR DEFEND WHERE WRIT bPECIALLY INDORSED

1. (a), Where the defendant appems to a writ of summons specm,lly )

indorsed with :or accompanied by a statement of claini under Order IIL,
Rule 6, the plaintiff may on affidavit made by himself or by any | other

“person 'who can swear positively to the facts,: verlfymg t;he cause of action

and the amount claimed (if any llqmdated sum is claimed), and stating: that
in his belief there is no defence to the action except as to the ,amount-of
damages claimed if any, apply t6 a Judge for liberty to enter:judgment for
such remedy or relief as' upon the statement of claim -the plaintiff may be
entitled to. The Judge thereupon, unless the defenda,nt ‘shall satlsfy him
that he has a good defence to the action on the merits or shalldisclose
such facts as may be deemed sufficent to entitle him to defend the action
generally, may make an order empowering the plaintiff to enter’ such
judgment as may be just, having regard to the’ nature of th(, remedy or
relief claimed.

On _the hearing of any application under this Rule the Judge may if
he ‘think fit amend 'the .indorsement on the writ in any manner whet;her
the writ be sufficiently indorsed or not.

(b) If on the hearing of any application under thls Rule it shall appear
that any claim which could not have been specially ".indorsed under
Order III., Rule 6, has béén included in the indorsement on the -writ, the
Judge may, if he shall think fit, forthwith amend the indotsement by

-striking out such’ claim, or may deal with the claim speclally indorsed as

if no other claim had been included in the indorsement, and a.llow ‘the
action to proceed as respects the residue of the claim. i

L
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(¢) Where the plaintiff’s claim is for the delivery up of a specific
chattel (with or without a claim for the hire thereof or for damages for its
detention) the judge may make an order for the delivery up of the chattel
without giving the defendant any option of retaining the same upon paying
the assessed value thereof, and such order, if not obeyed, may be enforced
by a writ of attachment or a writ of delivery.

2. The applicationby the plaintift for leave to enter final judgment under
the last preceding Rule shall be made within five days aiter appearance,
or at any later time by leave of the Court or a Judge by summons returnable
not less than two clear days after service, accompanied by a copy of the affi-
davit and exhibits referred to therein.

3. (a) The defendant may show cause against such application by
affidavit or (except in actions for the recovery of land) by
offering to bring into Court the sum indorsed on the writ, or
the Judge may allow the defendant or any other person to be
examined upon oath. .

(6) The affidavit shall state whether the defence alleged goes to the
whole or to part only, and (if so) to what part of the plaintiff’s
claim.

(¢) The Judge may, if he think fit, order the plaintiff or the defen-
dant, or, in the case of a corporation, any officer thereof, to
attend and be examined and cross-examined upon oath, or tc
produce any papers, books, or documents, or copies of or
extracts therefrom.

4. If it appear that the defence set up by the defendant applies only to

a part of the plaintifi’s claim, or that any part of his claim is admitted, the o

plaintifi shall have judgment forthwith for such part of his claim as the
defence does not apply to or as is admitted, subject to such terms (if any) as
to suspending execution, or the payment of the amount levied or any part
thereof into Court by the Sheriff, the taxation of costs, or otherwise, as the
Judge may think fit. And the defendant may be allowed to defend as to
the residue of the plaintiff’s claim.

5. 1f 1t appears to the Judge that any defendant has a good defence to
or ought to be permitted to defend the action, and that any other defendant
has not such defence and ought not to be permitted to defend, the former
may be permitted to defend, and the plaintiff shall be entitled to enter final
judgment against the latter, and may issue execution upon such judgment
without prejudice to his right to proceed with his action against the
former.

6. Leave to defend may be given unconditionally or subject to such
terms as to giving security or time or mode of trial or otherwise, as the
Judge may think fit.

7. The Judge may, with the consent of all parties, dispose of the action
finally and without appeal in a summary manner. '

8. Where leave, whether conditional or unconditional, is given to defend,
the Judge may give all such directions as to the further conduct of the
action as might be given on a summons for directions under Order XXX.,

1829.—3 -
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vand may direct that the affidavit filed by the defendant.under this Order
shall serve in lieu of defence, and may order the action to be forthwith
set down for trial, and may define the issues that are to be tried.

9. A tenant shall have the same right to relief after a judgment under

this Order for the recovery of land on the ground of forfeiture for non-pay-

ment of rent, as if the judgment had been given after trial.

- OrpER X1V (4).
* SUMMARY JUDGMENT BY DEFENDANT.

1. Any defendant to an action may within ten daysafter appearance
or at any later time by .leave of the Court or a Judge apply to a Judge
for summary judgment, and the Judge if satisfied that the action is frivolous
‘or vexatious, that the defendant has a good defence on the merits, or that
‘thé action should be disposed of summarily or without pleadings, may
nrder—

. ‘that judgment be entered for the defendant with or without costs;

that the plaintiff shall proceed to trial without pleadings; or
if all parties consent, may dispose of the action finally and without
appeal in a suinmary manner.

s

. 2. (a) The plaintift may show cause against such application by affidavit
o or by viwd voce evidence.

(6) The Judge may, if he think fit, order the plaintiff or the defendant
or in the case of a corporation any officer thereof to attend
and be examined and cross-examined upon oath or to produce
any papers, books, or documents, or copies of -or extracts
therefrom. : ©o

* 3. If the Judge directs that the action shall proceed to trial he shall
give all such directions as to the further' conduct of the action as might be
given on a summons for directions under Qrder XXX., and may order the
action to be forthwith set down for trial, and may define the issues that are
to be tried. : .

OrpER XV.
APPLICATION FOR ACCOUNT.

1. Where a writ of summons has been indorsed for an account, under
Order III., Rule 6, or where the indorsement on awrit of summons involves
taking an account, if the defendant either fails to appear or does not after
appearance, by affidavit or otherwise satisfy the Court or. a Judge that there

o

" is some preliminary question to be tried, an order for the proper iccounts,

Application’ s
. for It, * :

with all necessary inquiries and directions now usual in the Court in similar
cases, shall be forthwith made. . ' o )

. 2. An application for such order as mentioned in the last preceding
Rule shall be made by summons, and be supported by an affidavit when

., necessary, filed on behalf of the plaintiff, stating concisely the grounds of his

claim to an account. The application may be made at any time after the
time for entering an appearance has expired. '
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OrpER XVI.
PARTIES.
1. Generally.

1. All persons may be joined in one action as plaintifs, in whomany right
to relief in respect of or arising out of the same transaction or series of trans-
actions is alleged to exist, whether jointly, severally, or in the alternative,
where, if such persons brought separate actions any common question of
law or fact would arise; provided that, if upon the application of any
defendant it shall appear that such joinder may embarrass or delay the trial
of the action, the Court or a Judge may order separate trials, or may make
such other order as may be expedient, and judgment may be given for such
one or more of the plaintiffs as may be found to be entitled to relief, for such
relief as he or they may be entitled to, without any amendment. But the
defendant, though unsuccessful, shall be entitled to his costs occasioned by
$o joining any person who shall not be found entitled to relief, unless the
Court or a Judge in disposing of the costs shall otherwise direct.

1a. No other action shall be brought against the defendant by any
person so joined as plaintiff in respect of the same cause of action unless by
leave of the Court or a Judge.

2. Where an action has been commenced in the name of the wrong
person as plaintiff, or where it is doubtful whether it has been commenced in
the name of the right plaintiff, the Court or a Judge may, if satisfied that it
has been so commenced through a bond fide mistake, and that it is necessary
for the determination of the real matter in dispute so to do, order any other
person or persons to be substituted or added as plaintiff or plaintifis upon
such terms as may seem just.

3. Where in an action any person has been improperly or unnecessarily
joined as a co-plaintiff, and a defendant has set up a counter-claim or set-off,
he may obtain the benefit thereof by establishing his set-off or counter-claim
as against the parties other than the co-plaintiff so joined, notwith-
standing the misjoinder of such plaintiff or any proceeding consequent
thereon.

4. All persons may be joined as defendants against whom the right
to any relief is alleged to exist, whether jointly, severally, or in the alter-
native. And judgment may be given against such one or more of the
defendants as may be found to be liable according to their respective
liabilities, without any amendment.

5. It shall not be necessary that every defendant shall be interested as
to all the relief prayed for, or as to every cause of action included in
any proceeding against him; but the Court or a Judge may make such order
as may appear just to prevent any defendant from being embarrassed or put
to expense by being required to attend any proceedings in which he may
have no interest.

6. The plaintiff may, at his option, join as parties to the same action all
or any of the persons severally, or jointly and severally, liable on any one
contract, including parties to bills of exchange and promissory notes.
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7. Where the plaintiff is in doubt as to the person from whom he 1s
entitled to redress, he may, in such manner as hereinafter mentioned or as
may be prescribed by any special order, join two or more defendants, to the
intent that the question as to which (if any) of the defendants is liable, and
to what extent, may be determined as between all parties.

8. Trustees, executors, and administrators may sue and be sued on
behalf of or as representing the property or estate of which they are trustees
or representatives without joining any of the persons beneficially interested
in the trust or estate, and shall be considered as representing such persons ;

“but the Court or a Judge may, at any stage of the proceedings, order any

of such persons to be made parties either in addition to or in lieu of the
previously existing parties.

This Rule shall apply to trustees, executors, and administrators suing or
sued in proceedings to enforce a security by foreclosure or otherwise.

9. Where there are numerous persons having the same interest in one
cause or matter, one or more of such persons may sue or be sued, or may be
authorized by the Court or a Judge to defend in such cause or matter on
behalf or for the benefit of all persons so interested.

10. When in proceedings concerning a trust a compromise is proposed,
and some of the persons interested in the compromise are not parties to the
proceedings, but there are other persons in the same interest before the Court
and assenting to the compromisc, the Court or a Judge, if satisfied that the
compromise will be for the benefit of the absent persons, and that to require
service on such persons would cause unreasonable expense or delay, may
approve the compromise and order that the same shall be binding on the
absent persons, and they shall be bound accordingly, except where the order
has been obtained by fraud or non-disclosure of material facts.

11. No cause or matter shall be defeated by reason of the misjoinder or
non-joinder of parties, and the Court may in every cause or matter deal
with the matter in controversy so far as regards the rights and interests of
the parties actually before it. The Court or a Judge may, at any stage of
the proceedings, either upon or without the application of either party, and
on such terms as may appear to the Court or a Judge to be just, order that
the names of any partics improperly joined, whether as plaintiffs or as de-
fendants, be struck out, and that the names of any parties, whether plaintifls
or defendants, who ought to have been joined, or whose presence before the
Court may be necessary in order to enable the Court effectually and com-
pletely to adjudicate upon and settle all the questions involved in the cause
or matter, be added. No person shall bé added as a plaintiff suing without
a next friend, or as a next friend of a plaintiff under any disability, without
his consent in writing thereto. Every party whose name is so added as
defendant shall be served with a writ of sumwons or notice in manner here-
inafter mentioned or in such manner as may be prescribed by any special
order, and the proceedings as against such party shall be deemed to have
begun only on the service of such writ or notice.

12. Any application to add or strike out or substitute a -plaintiff or
defendant may be made to the Court or a Judge at any time before trial by
motion or summons, or at the trial of the action in a summary manner.

e
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13. Where a defendant is added or substituted, the writ of summons
shall be amended accordingly and the plaintiff shall, unless otherwise
ordered by the Court or a Judge, file a copy of the writ as amended, and
serve the new defendant with such amended writ or notice in lieu of service

Where
defendant
added.

thereof in the same manner as original defendants are served, and the-

proceedings shall be continued as if the new defendant had originally been
made a defendant.

14, In all causes and matters it shall be sufficient to designate any of the
parties thereto, or any person referred to in any writ or pleading, by any
initial letter or letters or other contractions of the first or other name or
names, other than a surname, where the name of the party or person so
designated by such initial letter or letters or contraction is averred to be
unknown to the party using such initial letter or contraction.

3. Persons under Disability.

16. Infants may sue as plaintiffs by their next friends in the mannér
practised in the Court in its Equitable Jurisdiction previously to the com-
mencement of The Judicature Act 1883 ; and infants may, in like manner,
defend any action by their guardians appointed for that purpose.

17. Where lunatics and persons of unsound mind not so found by
inquisition might respectively before the passing of the Judicature Act
1883 have sued as plaintiffs or would have been liable to be suéd as de-
fendants in any action or suit they may respectively sue as plaintiffs in any
action by their committee or next friend, and may defend any action by
their committees or guardians appointed for that purpose.

18. An infant shall not enter an appearance except by his guardian ad
laitem. No order for the appointment of such guardian shall be necessary,
but the solicitor applying to enter such appearance shall make and file an
affidavit in the Form No. 8. in Appendix A, Part IL., with such variations as
circnmstances may require.

19. Every infant served with a petition or notice of motion or summons
in a matter shall appear on the hearing thereof by a guardian ad litem in all
cases in which the appointment of a special guardian is not provided for. No
order for the appointment of such guardian ad litem shall be necessary,
but the solicitor by whom he appears shall previously make and file an
affidavit as in the last Rule mentioned.

20. Before the name of any person shall be used in any action as next
friend of any infant or other party or as relator such person shall sign a
written authority to the solicitor for that purpose, and the authority shall be
filed in the Prothonotary’s Office.

21. In all causes or matters to which an infant or person of unsound
mind (whether so found by inquisition or not) or person under any other
disability is a party any consent as to the mode of taking evidence or as to
any other procedure shall, if given with the consent of the Court or a Judge
by the next friend, guardian, committee, or other person acting on behalf of
the person under disability, have the same force and effect as if such party
were under no disability and had given such consent. Provided that no such
consent byany committee of a lunatic shall be valid as between him and the
lunatic unless given with the sanction of the Court or a Judge,
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4. Proceedings by or against Paupers.

22. Any person may be admitted in the manner heretofore accustomed
to sue or defend as a pauper on proof that he is not worth Fifty
pounds, his wearing apparel and the subject-matter of the cause or matter
only excepted. "

22A. Except undér special circumstances, no person shall be admitted
to sue or defend as a pauper who has directly or indirectly paid or agreed
to pay any sum of ymoney or who has given or agreed to give any security
to any legal practitioner or to any other person for the conduct of his
business in the Court.

23. A permson desirous of suing or defending as a pauper shall lay a case
before counsel for his opinion whether or not he has reasonable grounds for
proceeding or defending. ‘

24. No person shall be permitted to sue or defend as a pauper unless
the case laid before counsel for his opinion and his opinion therecn, with an
affidavit of the party or his solicitor that the case contains a full and true state-
ment of all the material facts to the best of his knowledge and belief, and also
distinctly denying that the applicant has directly or indirectly paid or agreed

- to pay any sum of money or has given or agreed to give any security toany

legal practitioner or to any other person for the conduct of his business in the
Court or stating fully the special circumstances relied upon in excuse, is
produced to the Court or Judge to whom the application is made.

25. A person admitted to sue or defend as a pauper shall not be liable
to any Court fee. .

26. Where a person is admitted to sue or defend as a pauper the Court
or a Judge may, if necessary, assign a counsel or solicitor, or both, to assist
him ; and a counsel or solicitor so assigned shall not be at liberty to refuse
his assistance unless he satisfies the Court or a Judge that he has some good
reason for refusing, and no fee shall be payable by a pauper to his assigned
counsel or solicitor.

27. Whilst a person sues or defends as a pauper no person shall take, or
agree- to take, or seek to obtain from him any fee, profit, or reward. for the
conduct of his business in the Court; and any person who takes, or agrees to
take, or seeks to obtain any such fee, profit, or reward shall be guilty of a
contempt of Court,

274, When a person intends to apply to be admitted to sue or defend as
pauper, any person who with knowledge of such intention takes, or agrees to
take, or seeks to obtain any fee, profit, or reward [dor the conduct of the
business in Court shall be guiltyfof a“contempt’of Court.

28. Ii any person admitted to sue or defend as a pauper gives or agrees
to give any such fee, profit, or reward he shall be forthwith dispaupered, and
shall not be afterwards admitted-again in the same cause to sue or defend as
a pauper.

29. No notice of motion shall be served or summons issued, and no
petition shall be presented on behalf of any person admitted to sue or defend
as a pauper except for the discharge of his solicitor, unless it is signed by
his solicitor. :

)
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30. It shall be the duty of the solicitor assigned to a person admitted
to sue or defend as a pauper to take care that no notice is served, or summons
issued, or petition presented without good cause.

31. Costs ordered to be paid to a person admitted to sue or defend as a
pauper shall, unless the Court or a Judge shall otherwise direct, be taxed as
in other cases. _

31A. When a person admitted to sue in formd pauperis omits to proceed
to trial pursuant to notice, he may be called upon by notice of motion or
summons to show cause to the Court or a Judge why he should not pay costs,
though he has not been dispaupered, and why all further proceedings should
not be stayed until such costs shall be paid. On the hearing of such notice
or summons the Court or the Judge may make such order as shall seem just.

A person admitted to sue or defend ¢n formd pauperis shall not in any case

be entitled to costs from the opposite party unless by order of the Court or a.

Judge.

5. Administration and Execution of Trusts.

32. (a) In any case in which the right of an heir-at-law, or'the next of
kin, or a class shall depend upon the construction which the Court or a Judge
may put upon an instrument, and it shall not be.known or shall be difficult to
ascertain who is or are such heir-at-law, or next of kin, or class, and the
Court or Judge shall consider that in order to save expense or for some other
reason it will be convenient to have the questions of construction
determined before such heir-at-law, next of kin, or -class shall have been
ascertained by means of inquiry or otherwise, the Court or Judge may appoint
some one Or More person or persons to represent such heir-at-law, next of
kin, or class; and the judgment of the Court or Judge in the presence of such
persons shall be binding upon the heir-at-law, next of kin, or class so
represented. . .

() In any other case in which an heir-at-law, or any next of kin, or a
class shall be interested in any proceedings, the Court or a Judge may, if
having regard to the nature and extent of the interest of such persons, or any
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of them, it shall appear expedient, on account of the difficulty of ascertaining .

such persons, or in order to save expense, appoint one Or mOore Persons
to represent such heir, or to represent all or any of such next of kin or class,
and the judgment or order of the Court or Judge in the presence of the persons
so appointed shall be binding upon the persons so represented.

33. Any residuary legatee devisee or next of kin entitled toa judgment or
order for the administration of the estate of a deceased person may have the
same without serving the remaining residuary legatees devisees or next of kin.

34. Any legatee interested in a legacy charged upon real estate, and any
person interested in the proceeds of real estate directed to be sold, and who
maybe entitled to a judgment or order for the administration of the estate of
a deceased person, may have the same without gerving any other legatee or
person interested in the proceeds of the estate. -

35. Any residuary devisee or heir entitled to the like judgment or order
may have the same without serving any co-residuary devisee or co-heir. .
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36. Any one of several cesturs que trustent under any deed or instrument
entitled to a judgment or order for, the execution of the trusts of the deed or
instrument may have the same without serving any other cestus que trust.

37. In all cases of actions for the prevention of waste or otherwise for
the protection of property one person may sue on behalf of himself and all
persons having the same interest.

38. Any executor, administrator, or trustee entitled thereto may have
a judgment or order against any one legatee, next of kin, or cestus que trust
for the administration of the estate or the execution of the trusts.

39. The Court or a Judge may require any person to be made a party
to any action or proceeding, and may give the conduct of the action or pro-
ceeding to such person as he may think fit, and may make such order in any
particular case as he may deem just for placing the defendant on the record
on the same footing with regard to costs as other parties having a common
interest with him in the matters in question.

40. Whenever in any action for the administration of the estate of a
deceased person, or the execution of the trusts of any deed or instrument, or
for the partition or sale of any- hereditaments, a judgment or order has been
pronounced or made—

(¢) Under Order XV.;
(6) Under Order XXXIII ; .

(¢) Affecting the rights or interests of persons not parties to the
action; : :

the Courtor a Judge may direct that any persons interested in the estate or
under the trust, or in the hereditaments, shall be served with notice of the
judgment or order, and after such notice they shall be bound by the proceedings
in the same manner as if they had been originally made parties, and shall be
at liberty to attend the proceedings under the judgment or order.

Any party so served may, within one month after such service, apply
to the Court or Judge to discharge, vary, or add to the judgment or order.

41. Tt shall not be necessary for any person served with notice of any
judgment or order to obtain an order for liberty to attend the proceedings
under such judgment or order, but such person shall be at liberty to attend
the proceedings upon entering an appearance in the Prothonotary’s Office in
the same manner and subject to the same provisions as a defendant entering
an appearance.

42. A memorandum of the service upon any person of notice of the
judgment or order in any action under Rule 40 shall be entered in the Pro-
thonotary’s Office upon due proof by affidavit of such service.

43. Notice of a judgment or order served pursuant to Rule 40 shall
be entitled in the action, and there shall be indorsed thereon a memorandum
in the Form No. 28, Appendix G. :

44. Notice of a judgment or order on an infant or person of unsound
mind not so found by inquisition shall be served in the same manner as a
writ of summons in an action. . oL E Do

N
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45. In any cause or matter to execute the trusts of a will it shall not
be nacessary to make the heir-at-law a party, but the plaintiff shall be at
liberty to make the heir-at-law a party where he desires to have the will
established against him.

46. If in any cause, matter, or other proceeding it shall appear to the
Court or a Judge that any deceased person who was interested in the matter
in question has no legal personal representative, the Court or Judge may
proceed in the absence of any person representing the estate of the deceased
person, or may appoint some person to represent his estate for all the pur-
poses of the cause, matter, or other proceeding on such notice to such persons

Helr-at-law not
necesaary party.

Precedure

where no
personal .
representative.

(if any) as the Court or Judge shall think fit, either specially or generally by -

public advertisement; and the order so made, and any order cousequent
thereon, shall bind the estate of the deceased person in the same manner in
every respect as if a duly constituted legal personal representative of the
deceased had been a party to the cause, matter, or proceeding.

47. In any cause or matter for the administration of the estate of a
deceased person no party other than the executor or administrator
shall, unless by leave of the Court or a Judge, be entitled to appear
either in Court or in Chambers on the claim of any person not a party to the
cause against the estate of the deceased in respect of any debt or liability.
The Court or a Judge may direct or give liberty to any other party to the
cause or matter to appear, either in addition to or in the place of the executor
or administrator, upon such terms as to costs or otherwise as they or he shall
think fit.

OrpER XVIaA,
THIRD PARTY PROCEDURE.

1. (1) Where in any action a defendant claims as against any person
not already a party to the action (in this Order called the third party)—

(a) that he is entitled to contribution or indemnity, or

(b) that he is entitled to any relief or remedy relating to or connected
with the original subject-matter of the action and substantially
the same as some relief or remedy claimed by the plaintiff,
or :

(c) that any question or issue relating to or connected with the said
subject-matter is substantially the same as some question or
issue arising between the plaintiff and the defendant and should
properly be determined not only as between the plaintiff and
the defendant but as between the plaintiff and defendant and
the third party or between any or either of them,

the Court or Judge may give leave to the defendant to issue and serve a
“ third-party notice.”

(2) The Court or Judge may give leave to issue and serve a * third-party
notice ” on an ex parfe application supported by affidavit, or, where the
Court or Judge directs a summons to the plaintiff to be issued, upon the
hearing of the summons. }

2. (1) The notice shall state the nature and grounds of the claim or
the nature of the question or issue sought to be determined and the nature
and extent of any relief or remedy claimed. It shall be in accordance with
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the Form No. 1 in Appendix B, with such variations as circumstances may
require, and shall be sealed and served on the third party in the same
manner as a writ of summons is sealed and served. '

(2) The notice shall, unless otherwise ordered by the Court or Judge,
be served within the time limited for delivering the defence or, where the
notice is served by a defendant to a counter-claim, the reply, and with' it
there shall be served a copy of the writ of summons or originating summons
and of any pleadings delivered in the action.

3. The third party shall, as from the time of the service upon him of
the notice, be a party to the action with the same rights in respect of his
defence. against any claim made against him and otherwise as if he had
been duly sued in the ordinary way by the defendant.

4. The third party may enter an appearance in the action within eight
days from service or within such further time as may be directed by the

"Court or Judge and specified in the notice :

Provided that a third party failing to appear within such time may
apply to the Court or Judge for leave to appear, and such leave may be
given upon such terms, if any, as the Court or Judge shall think fit.

5. If a third party duly served with a third-party notice does not
enter an appearance or makes default in delivering any pleading which he
has been ordered to deliver, he shall be deemed to admit the validity of
and shall be bound by any judgment given in the action, whether by
consent or otherwise, and by any decision therein on any question specified
in the notice ; and when contribution or indemnity or other relief or remedy
1s claimed against him in the notice, he shall be deecmed to admit his liability

. In respect of such contribution or indemnity or other relief or remedy.

Rights ot
defendant
suflering
judgment:

by detault
against

third party
making default.

Third party
directions.

6. Where a third party makes defanlt in entering an appearance or
delivering any. pleading which he has been ordered to deliver and the
defendant giving the notice- suffers judgment by default, such defendant
shall -be entitled at any time, after satisfaction of the judgment against
himself, or before such satisfaction by leave of the Court or J udge, to enter
judgment against the third party to the extent of any contribution or
indemnity claimed in the third-party notice, or by leave-of the Court or
Judge to enter such judgment in respect of any other relief or remedy
claimed as the Court or a Judge shall direct: Provided that it shall be
lawful for the Court or Judge to set aside or vary such judgment against
the third party upon such terms as may seem just.

7. (1) If the third party enters an appearance the defendant giving-

notice may, after serving notice of the intended application upon the
plaintiff, the third party and any other defendant, apply to the Court or
Judge for directions, and the Court or Judge may—

(a) where the liability of the third party to the defendant giving the
notice is established on the hearing of the application, order
such judgment as the nature of the case may require to be
entered against the third party in favour of the defendant
giving the notice, or ’

M.



2

Chapter I.—Civil Proceedings.
3919 Order XVI. ().

(b) if satisfied that there is a question or issue proper to be tried as
between the plaintiff and the defendant and the third, party
or between any or either of them as to the liability of the
defendant to the plaintiff or as to the liability of the third
party to make any contribution or indemnity claimed, in
whole or in part, or as to any other relief or remedy claimed
in the notice by the defendant or that a question or issue
stated in the notice should be determined not only as between
the plaintiff and the defendant but as between the plaintiff,
the defendant and the third party or any or either of them,
order such question or issue to be tried in such manner as the
Court or Judge may direct, or

(¢) dismiss the application.

(2) Any directions given pursuant to this Rule may be given either
before or after any judgment has been signed by the plaintiff against the
defendant in the action, and may be varied from time to time and may be
rescinded.
rud (3) The third party proceedings may at any time be set aside by the
Judge.

8. The Court or Judge upon the hearing of the application for directions
may, if it shall appear desirable to do so, give the third party liberty to
defend the action, cither alone or jointly with the original defendant, upon
such terms as may be just, or to appear at the trial and take such part
therein as may be just, and generally may order such proceedings to be
taken, pleadings or documents to be delivered, or amendments to be made,
and give such directions as to the Court or Judge shall appear proper for
having the question and the rights and liabilities of the parties most
conveniently determined and enforced and as to the mode and extent in
or to which the third party shall be bound or made liable by the decision
or judgment in the action.

9. (1) Where the action is tried, the Judge who tries the action may.
at or after the trial, enter such judgment as the nature of the case may

- require for or against the defendant giving the mnotice against or for the

third party, and may grant to the defendant or to the third party any
relief or remedy which might properly have been granted if the third party
had been made a defendant to an action duly instituted against him by the
defendant :

Provided that execution shall not be issued without leave of the Court
or a Judge until after satisfaction by the defendant of the judgment against
him.

(2) Where the action is decided otherwise than by trial, the Court or
Judge may, on application by motion or summons, make such order as the
nature of the case may require, and, where the plaintiff has recovered
judgment against the defendant, may order such judgment as may be just
to be entered for or against the defendant giving notice against or for the
third party.

10. The Court or Judge may decide all questions of costs as between

" a third party and other parties to the action, and may order any one or

more of them to pay the costs of any other, or others, or give such directions
as to costs as the justice of the case may require.
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11. (1) Where a third party makes as against any person not already
a party to the action such a claim as is defined in Rule 1 of this Order,
the provisions of this Order regulating the rights and procedure as between
the defendant and the third party shall apply mutatis mutandis as between
the third party and such other person, and the Court or Judge may give
leave to such third party to issue a third-party notice, and the preceding
Rules of this Order shall apply mutatis mutandis, and the expression
“ third-party notice ” and “ third party ” shall apply to and include every
notice so issued and every person served with such notice respectively.

(2) Where a person served with a notice under this Rule by a third
party in turn makes such a claim as is defined in Rule 1 of this Order
against another person not already a party to the action, this Order as
applied by this Rule shall have effect as regards such further person and
any other further person or persons so served and so on successively.

12. (1) Where a defendant claims against another defendant—

(@) that he is entitled to contribution or indemnity, or
(b) that he is entitled to any relief or remedy relating to or connected
with the original subject-matter of the action and substantially
the same as some relief or remedy claimed by the plaintift, or
(c) that any question or issue relating to or connected with the said
subject-matter is substantially the same as some question or
issue arising between the plaintiff and the defendant making
the claim and should properly be determined not only as
between the plaintiff and the defendant making the claim but
as between the plaintifi and that defendant and another
defendant or between any or either of them,
the defendant making the claim may without any leave issue and serve on
such other defendant a notice making such claim or specifying such question
or Issue.

(2) No appearance to such notice shall be necessary and the same
procedure shall be adopted for the determination of such claim, question
or issue between the defendants as would be appropriate under this Order
if he were a third party. .

(3) Nothing herein contained shall prejudice the rights of the plaintiff
against any defendant to the action. . .

13. In this Order the words *“ plaintiff ” and “ defendant ” respectively
shall include a plaintiff and defendant to a counterclaim.

OrDER XVII.
CHANGE OF PARTIES BY DEATH, ETC.

1. A cause or matter shall not become abated by reason of the marriage,
death, or insolvency of any of the parties, if the cause of action survive or
continue, and shall not become defective by the assignment, creation, or
devolution of any estate or title pendente lite ; and whether the cause of
action survives or not, there shall be no abatement by reason of the death of
either party between the verdict or finding of the‘issues of fact and the
judgment, but judgment may in such case be entered, notwithstanding the
death. :

Q
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2. In case of the marriage, death, or insolvency, or devolution of estate
by operation of law, of any party to a cause or matter, the Court or a Judge
may, if it be deemed necessary for the complete settlement of all the questions
involved, order that the husband, personal representative, trustee, or other
successor in interest (if any) of such party be made a party or be served
with notice in such manner and form as hereinafter prescribed, and on such
terms as the Court or Judge shall think just, and shall make such order
for the disposal of the cause or matter as may be just.

3. In case of an assignment, creation, or devolution of any estate or
title pendente lite, the cause or matter may be continued by or against the
person to or upon whom such estate or title has come or devolved.

4. Where by reason of marriage, death, or insolvency, or any other
event occurring after the commencement of a cause or matter, and causing
a change or transmission of interest or liability, or by reason of any person
interested coming into existence after the commencement of the cause or
matter, it becomes necessary or desirable that any person not already a
party should be made a party, or that any person already a party
should be made a party in another capacity, an order that the pro-
ceedings shall be carried on between the continuing parties, and such new
party or parties, may be obtained ex parte on application to the Court or a
Judge, upon an allegation of such change, or transmission of interest or
liability, or of such person interested having come into existence.

5. An order obtained as in the last preceding Rule mentioned shall,
unless the Court or Judge shall otherwise direct, be served upon the con-
tinuing party or parties, or their solicitors, and also upon each such newparty,
unless the person making the application be himself the only new party, and
the order shall from the time of such service, subject nevertheless to the next
two following Rules, be binding on the persons served therewith, and every
person served therewith who is not already a party to the cause or matter
shall be bound to enter an appearance thereto within the same time and in
the same manner as if he had been served with a writ of summons.

6. Where any person who is under no disability, or under no disability
other than coverture, or being under any disability other than coverture,
but having a guardian ad litem in the cause or matter, shall be served with
such order as in Rule 4 mentioned, such person may apply to the Court or
a Judge to discharge or vary such order at any time within twelve days from
the service thereof.

7. Where any person being under any disability other than coverture,
and not having a guardian ad litem in the cause or matter, is served with
any order as in Rule 4 mentioned, such person may apply to the Court or a
Judge to discharge or vary such order at any time within twelve days from
the appointment of a guardian ad litem for such party, and until such period
of twelve days shall have expired such order shall have no force or effect as
against such last-mentioned person.

8. When the plaintiff or defendant in a cause or matter dies, and the
cause of action survives, but the person entitled to proceed fails to proceed,
the defendant (or the person against whom the cause or matter may be con-
tinued) may apply by summons to compel the plaintiff (or the person entitled
to proceed) to proceed within such time as may be ordered ; and in default
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of such proceeding, judgment may be entered for the defendant, or as the
case may be, for the person against whom the cause or matter might have
been continued ; and in such case, if the plaintiff has died, execution may
issue, as in the case provided for by Order XLiI., Rule 23.

9. When any cause or matter becomes abated, or in the case of any
such change of interest as is by this order provided for, the solicitor for the
plaintiff or person having the conduct of the cause or matter, asthe case
may be, shall certify the fact to the Prothonotary, who shall cause an entry
thereof to be made in the Cause Book opposite to the name of such cause
or matter.

10. Where any cause or matter shall have been standing for one
year in the Cause Book marked as ““abated,” or standing over generally,
such cause or matter at the expiration of the year shall be struck out of the
Cause Book.

OrpErR XVIII.
JOINDER OF CAUSES OF ACTION.

1. Subject to the following Rules of this Order the plaintiff may unite
in the same action several causes of action, but if it appear to the Court or
a Judge that any such causes of action cannot be conveniently tried or disposed
of together, the Court or Judge may order separate trials of any of such
causes of action to be had, or may make such other order as may be necessary
or expedient for the separate disposal thereof.

2. No cause of action shall, unless by leave of the Court-or a Judge,
be joined with an action for the recovery of land, except claims in respect
of mesne profits or arrears of rent or double value in respect of the premises
claimed, or any part thereof, and damages for breach of any contract under
which the same, or any part thereof, are held, or for any wrong or injury
to the premises claimed.

Provided that nothing in this Order contained shall prevent any plaintiff
in any action for foreclosure or redemption from asking for or obtaining an
order against the defendant for delivery of the possession of the mortgaged
property to the plaintiff, on or after the order absolute for foreclosure or
redemption, as the case may be, and such an action for foreclosure or
redemption, and for such delivery of possession shall not be deemed an action
for the recovery of land within the meaning of these Rules.

Provided also that in case any mortgage security shall be foreclosed by
reason of the default to redeem by any plaintiff in a redemption action, the
defendant in whose favour such foreclosure has taken place may, by motion
or summons, apply to the Court or a Judge for an order for delivery to him
of possession of the mortgaged property, and such order may be made
thereupon as the justice of the case shall require.

3. Claims by a trustee in insolvency as such shall not, unless by leave
of the-Court or a Judge, be joined with any claim by him in any other
capacity. .

4. Claims by or against husband and wife may be joined with claims by
or against either of them separately.
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5. Claims by or against an executor or administrator as such may be
joined with claims by or against him personally, provided the last-mentioned
claims are alleged to arise with reference to the estate in respect of which
the plaintiff or defendant sues or is sued as executor or administrator.

6. Claims by plaintiffs jointly may be joined with claims by them or
any of them separately against the same defendant.

7. The last three preceding Rules shall be-subject to Rules 1, 8, and 9
of this Order.

8. Any defendant alleging that the plaintiff has united in the same
action several causes of action which cannot be conveniently disposed of
together may at any time apply to the Court or a Judge for an order con-
fining the action to such of the causes of action as may be conveniently dis-
posed of together.

9. If, on the hearing of such application as in the last preceding Rule
mentioned, it shall appear to the Court or a Judge that the causes of action
are such as cannot all be conveniently disposed of together, the Court or a
Judge may order any of such causes of action to be excluded and consequential
amendments to be made, and may make such order as to costs as may be just.

OrDER XVIIIa.
REQUEST FOR PLEADINGS.

1. The plaintiff may indorse on the writ a notice that he requires pleadings
and if he do not do so any other party may, within five days after his appearance,
give notice to the plaintiff that such party desires pleadings.

2. If such notice be given, pleadings may (subject to Order XX., Rule 1)
be delivered between the parties. Such pleadings shall be subject to the same
rules as if they had been delivered pursuant to an order.

" 3. The costs of pleadings shall ultimately be borne by the party giving
such notice, unless a Judge shall otherwise order. .

4. If no such notice as aforesaid be given, the action shall proceed to trial
without pleadings, unless a Judge shall otherwise order.

5. When the plaintiff givessuchnotice asaforesaid, he shall (subject to Order
XX.,Rule 1)deliver a statement of claim to each defendant within 21 days after
such defendant has entered an appearance, unless a Judge shall otherwise order.

6. If any other party gives such notice as aforesaid, the plaintiff shall
deliver a statement of claim to each defendant who has appeared within 21
days after receipt of such notice, unless the plaintiff or the party giving such
notice states therein that the indorsement on the writ is sufficient, or unless
a Judge shall otherwise order.

7. If the plaintiff desires that the indorsement on the writ shall stand
in place of a statement of claim he shall so state in his notice. In that event
no statement of claim shall be delivered unless some other party gives notice
that he requires one, when a statement of claim shall be delivered within
21 days after the service of such notice, unless a Judge shall otherwise order.

8. If the indorsement on the writ stands in place of a statement of claim,
the statement of defence shall be delivered within ten days after the appearance
of the party delivering such defence,unless a Judge shall otherwise order, and
all subsequent pleadings, if any, shall be subject to the same rules as if they
had been delivered pursuant to an order.
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- OrpER XIX. -
PLEADING GENERALLY. )

1. The following rules of pleading shall be used in the Court, except
as provided by Order LXVIIL. .

2. Pleadings and particulars shall be as brief as the nature of the case
will admit, and the taxing officer in adjusting the costs of the action shall
at the instance of any party or may without any request inquire into any
unnecessary prolixity, and order the costs occasioned by such prolixity to
be borne by the party chargeable with the same. )

" 3. A defendant in an action may set off, or set-up by way of counter-
claim, against the claims of the plaintiff, any right or claim, whether such
gset-off or counter-claim sound in damages or not, and such set-off or counter-

claim shall have the same effect as a cross action, so as to enable the Court’

to pronounce a final judgment in the same action, both on the original and
on the cross claim. But the Court or a Judge may, on the application of
the plaintiff before trial, 1f in the opinion of the Court or Judge such set-off
or counter-claim cannot be conveniently disposed of in the pending action,
or oug?t not to be allowed, refuse permission to the defendant to avail himself
thereof. : :

4. Every pleading shall contain, and contain only, a statement in a
summary form of the material facts on which the party pleading relies for his
claim or defence, as the case may be, but not the evidence by which they are
to be proved, and shall when necessary be divided into paragraphs, numbered
consecutively. Dates, sums, and numbers shall be expressed in figures and
not in words. Signature of counsel shall not be necessary ; but where the
pleadings have been settled by counsel they shall be signed by him, and
if not so settled they shall be signed by the solicitor, or by the party if he
sues or defends in person. ' :

5. The Forms in Appendices C, D, and E, when applicable, and where

they are not applicable forms of the like character, as near as may be, shall be
used for all pleadings, and where such forms are-applicable and sufficient any
longer forms shall be deemed prolix, and the costs occasioned by such prolixity
shall be disallowed to or borne by the party so using the same, as the case
may be. : '
6. In all cases in which the party pleading relies on any contract or
on misrepresentation, fraud, breach of trust, wilful default, or undue
influence, and in all other cases in which particulars may be necessary
beyond such as are exemplified in the forms aforesaid, particulars (with
dates and items if necessary) shall be stated in the pleading ; provided that,
if the particulars be of debt, expenses, or damages, and exceed three folios,
the fact must be so stated,. with a reference to full particulars already
delivered or to be delivered with the pleading. Upon any taxation of costs
the taxing officer shall have regard to the provisions of this Rule when
dealing with the costs of any .application for particulars or of any.further
particulars. : - o

7. A further and better statement of the nature of the claim or defence,
or further and better particulars of any. matter stated in any pleading, notice,
or written proceeding requiring particulars; may in all cases be ordered,
upon such terms, as to costs and otherwise, as-may be just.

X
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7a. Before applying for particulars by summons or notice a party may
apply for them by letter. The costs of the letter and of any particulars
delivered pursuant thereto shall be allowable on taxation. Tn dealing with
the costs of any application for particulars by summons or notice, the
provisions of this rule shall be taken into consideration by the Court or
Judge.  No costs shall be allowed on taxation of any request for particulars
which is prolix unreasonable or unnecessary.

7B. Particulars of a claim shall not be ordered under Rule 7 to be
delivered before defence unless the Court or Judge shall be of opinion that
they arc necessary or desirable to enable the defendant to plead or ought
for any other special reason to be so delivered.

8. The party at whose instance particulars have been delivered under a
Judge’s order shall, unless the order otherwise provides, have the same
length of time for pleading after the delivery of the particulars that he had
at the return of the summons. Save as in this Rule provided, an order for
particulars shall not, unless the order otherwise provides, operate as a stay
of proceedings, or give any extension of time.

9. Every pleading may be cither printed, type-written, or written.

10. Every pleading or other document required to be delivered to a
party, or between parties, shall be delivered in the manner now in us¢ to the
solicitor of every party who appears by a solicitor, or to the party if he does
not appear by a solicitor, but if no appearance has been ecntered for any
party, then such pleading or document shall be delivered by being filed in
the Prothonotary’s office.

11. Every pleading shall be delivered between parties, and shall be
marked on the face with the date of the day on which it is delivered, the
reference to the number of the action, the title of the action, and the descrip-
tion of the pleading, and shall beindorsed with the name and place of business
of the solicitor and agent (if any) delivering the same, or the name and
address of the party delivering the same if he does not act by a solicitor.

12. Nothing in these Rules contained shall affect the right of any
defendant to plead not guilty by statute. And every defence of not guilty
by statute shall have the same effect as a plea of not guilty by statute has
heretofore had.  But if the defendant so plead he shall not plead any other
defence to the same cause of action without the leave of the Court or the
Judge.

13. Every allegation of fact in any pleading, not being a petition or
summons, if not denied specifically or by necessary implication, or stated
to be not admitted in the pleading of the opposite party, shall be taken to
be admitted, except as against an infant, lunatic, or person of unsound
mind not so found by inquisition.

14. Any condition precedent the performance or occurrence of which is
intended to be contested shall be distinctly specified in his pleading
by the plaintiff or defendant, as the case may be; and subject thereto
an averment of the performance or occurrence of all conditions precedent
necessary for the case of the plaintiff or defendant shall be implied in his
pleading. :
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15. When there are pleadings the defendant or plaintiff (as the case
may be) must raise by his pleading all matters which show the action or
counter-claim not to be maintainable, or that the transaction is either void
or voidable in point of law and all such grounds of defence or reply (as the
case may be) as if not raiscd would be likely to take the opposite party by
surprise, or would raise issues of fact not arising out of the preceding
pleadings, as, for instance, fraud, Statute of Limitations, release, payment,
performance, facts showing illegality, either by Statute or Common Law,
any statutory provigion requiring contracts to be in writing.

16. No pleading not being a petition or summons, shall, except by way
of amendment, raise any new ground of claim or contain any allegation .of
fact inconsistent with the previous pleadings of the party, pleading the same.

17. 1t shall not be sufficient for a defendant in his statement of defence
to deny generally the grounds alleged by the statement of claim, or for a
plaintiff in his reply to deny generally the grounds alleged in a defence by
way of counter-claim, but each party must deal specifically with each
allegation of fact of which he does not admit the truth except damages.

18. Subject to the last preceding Rule, the plaintiff by his reply may
join issue upon the defence, and each party in his pleading (if any) subse-
quent to reply, may join issue upon the previous pleading. Such joinder of
issue shall operate as a denial of every material allegation of fact in the
pleading upon which issue is joined, but it may except any facts which the
party may be willing to admit, and shall then operate as a denial of the facts
not so admitted. .

19. When a partyin any pleading denies” an allegation of fact
in the previous pleading of the opposite party, he must .not do
so evasively, but answer the point of substance. Thus, if it be alleged
that he received a certain sum of money, it shall not be sufficient to deny
that he received that particular amount, but he must deny that he received
that sum or any part thereof, or else set out how much he received. And
if an allegation is made with divers circumstances, it shall not be sufficient
to deny it along with those circumstances.

20. When a contract, promise, or agreement is alleged in any pleading
or particulars a bare denial of the same by the opposite party shall be con-
strued only as a denial in fact of the express contract, promise, or agreement
alleged, or of the matters of fact from which the same may be implied by
law, and not as a denial of the legality or sufficiency in law of such contract,
promise, or agreement, whether with reference to the Instruments Act 1928,
or otherwise. ‘ :

21. Wherever the contents of any document are material, it shall be
sufficient in any pleading to statc the effect thereof as briefly as possible,
without setting out the whole or any part thereof unless the precise words
of the document or any part thereof are material.

22. Wherever it is material to allege malice, fraudulent intention, know-
ledge, or other condition of the mind of any person, it shall be sufficient to
allege the same as a fact without setting out the circumstances from which
the same 1s to be inferred.

gy
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23. Wherever it is material to allege notice to any person of any lact,
matter, or thing, it shall be sufficient to allege such notice as a fact, unless
the form or the precise terms of such notice or the circumstances from which
such notice is to be inferred be material.

24. Wherever any contract or any relation between any persons is to be
implied from a series of letters or conversations, or otherwise from a number
of circumstances, it shall be sufficient to allege such contract or relaticn as a
fact, and to refer generally to such letters, conversations, or circumstances
without setting them out in detail. ~ And if in such case the person so plead-
ing desires to rely in the alternative upon more contracts or relations than
one as to be implied from such circumstances, he may state the same in the
alternative.

25. Neither party need in any pleading allege any matter of fact whicl

the law presumes in his favour or as to which the burden of proof lies upon

the other side, unless the same has first been specifically denied. (E.g.—
Consideration for a bill of exchange where the plaintifi sues only cn the
bill, and not for the consideration as a substantive ground of claim.)

254. In actions for trespass to land the close or place in which it was
committed must be designated in the statement of claim by name or abuttals
or other description, or by a plan drawn in the margin.

26. No technical objection shall be raised to any pleading on the ground
of any alleged want of form.

27. The Court or a Judge may, at any stage of the proceedings, order
to be struck out or amended any matter in any indorsement or pleading
which may be unnecessary or scandalous, or which may iend to prejudice,
embarrass, or delay the fair trial of the action, and may in any such case, if
they or he shall think fit, ordér the costs of the application to be paid as
between solicitor and client.

28. In actions for damage by collision between vessels, unless the Court
or a Judge shall otherwise order, the solicitor for the plaintiff shall within
seven days after the commencement of the action, and the solicitor for the
defendant shall within seven days after appearance and before any
pleading is delivered, file with the Prothonotary a document which shall be
called a * Preliminary Act” and shall be sealed up and shall not be opened
until ordered by the Court or a Judge, and which shall contain a statement
of the following particulars :—

{(a) The names of the vessels which came into collision and the names
of their masters.

(b) The time of the collision.

(¢) The place of the collision.

(d) The direction and force of the wind.

(e) The state of the weather.

(f) The state and force of the tide.

(9) The course and speed of the vessel when the other was first seen.

() The lights (if any) carried by her.

(+) The distance and bearing of the other vessel when first seen.

(¥) The lights (if any) of the other vessel which were first seen.

(f) Whether any lights of the other vessel, other than those first seen,
came into view before the collision.
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(m) What measures were taken, and when, to avoid the collision.

(n) The parts of each vessel which first came into contact.

(o) What sound signals (if any), and when, were given.

(p) What solund signals (if any), and when, were heard from the other
vessel. .

The Court or a Judge may order the  Preliminary Act” to be opened
and the evidence to be taken thereon without its being necessary to deliver
any pleadings. But in such case if either party intends to rely on the
defence of compulsory pilotage he may do so, and shall give notice thereoi
in writing to the other party within two days from the opening of the Pre-
liminary Act. As soon ag such order shall have been made, the pleadings
as between the parties shall be deemed to be closed.

: ‘ OrperR XX.

STATEMENT OF CLAIM.

1. (@) When the writ is specially indorsed under Order I, Rule 6,
no further statement of claim shall be delivered unless the Court or a Judge
otherwise order, but the indorsement on the writ shall be deemed to be the
statement of claim.

(b) Subject to the provisions of Order XI1I., Rule 12, as to filing a
statement of claim when there is no appearance, and of Order XVIIIA,, no
statement of claim shall be delivered, unless the same be ordered.

(¢) When delivery of ‘a statement of claim is ordered, the same shall be
delivered within the time specified in the order, or, if no time be so specified,
within twenty-one days from the date of the order, unless in either case the
time be extended by the Court or a Judge.

2. Whenever a statement of claim is delivered the plaintiff may therein
alter, modify, or extend his claim without any amendment of the indorsement
of the writ. 4 : ‘

3. Every statement of claim shall state specifically the rclicf which
the plaintiff claims, cither simply or in the alternative, and it shall not be
necessary to ask for further or other relief, which may always be given, as
the Court or a Judge may think just, to the same extent as if it had been
asked for. And the same rule shall apply to any counter-claim made, or
relief claimed by the defendant, in his defence.

4. Where the plaintiff seeks relief in respect of several distinct claims
or causes of complaint founded upon separate and distinct grounds, they
shall be stated, as far as may be, separately and distinctly. And the same
rule shall apply where the defendant relies upon several distinct grounds of
defence, set-off, or counter-claim founded upon sepurate and distinct
facts.

5. In every case in which the cause of action is a stated or settled
account, the same shall be alleged with particulars, but in every case in
which a statement of account is relied on by way of evidence or admission
of any other cause of action which is pleaded, the same shall not be alleged
in the pleadings. :

LN



Chapter 1.—Civil Proceedings.

3929 Order XXI.

Orprr XXI.
DEFENCE AND COUNTER-CLAIM.

1. In actions for a debt or liqnidated demand in money comprised in
Order II1., Rule 4, a mere denial of the debt shall be inadrhissible.

2. In actions upon bills of exchange, promissory notes, or cheques, a
defence in denial must deny some matter of fact; e.g., the drawing, making,
indorsing, accepting, presenting, or notice of dishonour of the bill or note.

3. In actions comprised in Order III., Rule 4, classes (a) and (b), a
defence in denial must deny such matters of fact, from which the liability of
the defendant is alleged to arise, as are disputed ; e.g., in actions for goods
bargained and sold or sold and delivered, the defence must deny the order or
contract, the delivery, or the amount claimed ; in an action for money had and
received, it must deny the reccipt of thc money, or the existence of those
facts which are alleged to make such receipt by the defendant a receipt to
the use of the plaintiff.

4. No denial or defence shall be necessary as to damages claimed or
their amount ; but they shall be deemed to be put in issue in all cases, unless
expressly admitted.

5. If either party wishes to deny the right of any other party to claim
as executor or as trustee, whether in insolvency or otherwise, or in any
representative or other alleged capacity, or the alleged constitution of any
partnership firm, he shall deny the same specifically.

6. Where a statement of defence is ordered, the same shall be delivered
within the time specified in the order, or, if no time be so specified, within
ten days from the delivery of the statement of claim, or the date of the
order whichever shall be last, unless such time is extended by the Court
or a Judge.

8. When a statement of claim is delivered pursuant to an order, or filed
in default of appearance under Order XIII., r. 11, the defendant, unless
otherwise ordered, shall deliver his defence within such time (if any) as shall
be specified in such order, or, if no time be specified, within ten days from
the delivery, or filing in default, of the statement of claim, unless in either
case the time is extended by the Court or a Judge.

9. Where the Court or a Judge shall be of opinion that any allegations
of fact denied or not admitted by the defence ought to have been admitted,
the Court or Judge may make such order as shall be just with respect to any
extra costs occasioned by their having been denied or not admitted.

10. Where any defendant seeks to rely upon any grounds as supporting
a right of counter-claim, he shall state specifically that he does so by way of
counter-claim.

11. Where a defendant by his defence sets up any counter-claim which
raises questions between himself and the plaintiff along with any other
persons, he shall add to the title of his defence a further title similar to the
title in a statement of claim, setting forth the names of all the persons who
if such counter-claim were to be enforced by cross action, would be defendants
to such cross action, and shall deliver his statement of defence to such of
them as are parties to the action within the period within which he is required
to deliver it to the plaintiff,
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12. Where any such person as in the last preceding Rule mentioned is
not a party to the action, he shall be summoned to appear by being served
with a copy of the defence, and such service shall be regulated by the same
Rules as.are hercinbefore contained with respect to the service of a writ of
summons, and every defence so served shall be indorsed in the Form No. 2
in Appendix B, or to the like effect.

13. Any person not originally a party to the action who is served with a
defence and counter-claim as aforesaid must appear thereto, and may be
proceeded against as if he had been served with a writ of summons to appear
In an action,

14, Any person named in a defence as a party to acounter-claim thereby
made may without leave deliver a reply within ten days from the service
upon him of a copy of the defence or such other time as the Court or a Judge
may order. ' '

15. Where a defendant sets up a counter-claim, if the plaintiff or any
other person named in manner aforesaid as party to such counter-claim
contends that the claim thereby raised ought not to be disposed of by way of
counter-claim, but in an independent action, he may apply before reply to
the Court or a Judge for an order that such counter-claim may be excluded,
and the Court or a Judge may, on the hearing of such application, make such
order as shall be just. '

16. If in any case in which a defendant sets up a counter-claim the
action of the plaintiff is stayed, discontinued, or dismissed, the counter-
claim may nevertheless be proceeded with, and the defendant counter-
claiming shall, for all the purposes relating to the trial of the counter-claim,
be deemed to be the plaintiff, and the plaintiff or the third party the defendant,

17. Where in any action a set-off or counter-claim is established as a
defence against the plaintiff’s claim, the Court or a Judge may, if thebalance
is in favour of the defendant, give judgment ior the defendant for such
balance, or may otherwise adjudge to the defendant such relief as he may be
entitled to upon the merits of the case. o -

19. In every case in which a party shall plead the general issue,intend-
ing to give the special matter i cvidence by virtue of any Act, hé shall insert
in the margin of his pleading the words “ By Statutc,” together with
the year of the reign in which the Act upon which he relies for. that
purpose was passed, and also the chapter or number (as the case may be) and
section of such Act; otherwise such defence shall be taken not to have been
pleaded by virtue of any Act.

20. No plea or defence shall be pleaded in abatement.

21. No defendant in an action for the recovery of land who is in
possession by himself or his tenant need plead his title, unless his-defence
depends on an equitable estate or right, or he claims relief upon any equitable
ground against any right or title asserted by the plaintiff. But, except in
the cases hereinbefore mentioned, it shall be sufficient to state by way of
defence that he is so in possession, and it shall be taken to be implied insuch
statement that he denies or does not admit the allegations of fact contained
in the plaintifi’s statement of claim. And he may nevertheless rely upon any
ground of defence which he can prove, except as hereinbefore mentioned.
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22, Where a defendant in his defence relies on a judgment recovered
he shall in the margin of his defencestate the date of such judgment, and, if
such judgment shall be in & court of record, the number of the roll on which
such proceedings are entered (if any); and. in default of his so doing, the
plaintiff shall be at liberty to proceed as for default of pleading ; and, in case
the same be falsely stated hy the defendant, the plaintiff, on producing a
certificate from the proper officer or person having the custody of the records
or proceedings of the Court where such judgment is alleged to have been
recovered that there is no such record or entry of a judgment as therein
stated, shall be at liberty to proceed as for default of pleading.

23, On a reply or other pleading denying the existence of a record
pleaded by the defendant, a rule for the defendant toproduce therecord shall
not be necessary or used, and instead thereof a four days’ notice shall be
substituted, requiring the defendant to produce the record, otherwise judg-
ment,

Orner XXITL

PAYMENT INTO AND OUT OF COURT AND TENDER.

1. (1) In any action for a debt or damages or in an Admiralty action
the defendant may at any time after appearance upon notice to the plaintiff
pay into court a sum of money in satisfaction of the claim or (where several
causes of action are joined in one action) in.satisfaction of one or more of
the causes of action ; provided that with a defence setting up tender before
action the sum of money alleged to have been tendered must be brought
into court.

(2) Where the money is paid into court in satisfaction of one or more of
several causes of action the notice shall specify the cause or causes of action
in respect of which payment is made and the sum paid in respect of each
such cause of action unless the court or a judge otherwise order.

(3) The notice shall be in Form 3 or 34 in Appendix B, and shall state
whether liability is admitted or denied and receipt of the notice shall be
acknowledged in writing by the plaintiff within three days.

2. (1) Where money is paid into court under Rule 1 the plaintiff may
within seven days of the receipt of the notice of payment into court, accept
the whole sum or any one or more of the specified sums in satisfaction of the
claim or in satisfaction of the cause or causes of action to which the specified
sum or sums relate, by giving notice to the defendant in Form 4 in Appendix
B; and thereupon he shall be entitled to receive payment of the accepted
sum or sums in satisfaction as aforesaid.

(2) Payment shall be made to the plaintiff or on his written authority
to his solicitor, and thereupon proceedings in the action or in respect of the
specified cause or causes of action (as the case may be) shall be stayed.
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(3) If the plaintiff accepts money paid into court in satisfaction of his
claim, or if he accepts a sum or sums paid in respect of one or more of specified
causes of action, and gives notice that he abandons the other cause or causes
of action, he may, atter four days from payment-out and unless the Court
or a Judge otherwise order, tax his costs incurred to the time of payment

into Court, and forty-cight hours after taxation may sign judgment for his
taxed costs.

(4) A plaintiff in an action for Iibel or slander who takes money out, of
court may apply by summons to a judge in chambers for leave to make in
open court a statement in terms approved by a Judge.

(5) This rule does not apply to admiralty actions or to an action or ¢ause

of action to which a defence of tender before action is pleaded.

3. If the whole of the money in court is not taken out under Rule 2,
the money remaining in court shall not be paid out except in satisfaction of
the claim or specified cause or causes of action in respect of which it was paid
in and in pursuance of an order of the Court or a Judge, which may be made
at any time before, at or after trial.

4. (1) Money may be paid into court under Rule 1 by one or more of
several defendants sued jointly or in the alternative, upon notice to the other
defendant or defendants.

(2) If the plaintiff elects within seven days after _receipt. of notice of
payment into court to accept the sum or sums paid into court, he shall give
notice as in Form 4 in Appendix B to each defendant. '

(3) Thereupon all further proceedings in the action or in respect of the
specified cause or causes of action (as the case may be) shall be stayed, and
the money shall not be paid out except in pursuance of an order of the Court

or a Judge dealing with the whole costs of the action or cause or causes of
action (as the case may be). ‘ -

5. A plaintiff or other person made defendant to a counter-claim may

pay money into court in accordance with the foregoing Rules, with the
necessary . modifications.

6. Except in an’ action to which a defence of tender before action is
pleaded or in which a‘plea under section seven of the Wrongs Act 1928 has
been filed, no statement of the fact that money has been paid into court under
the preceding Rules of this Order shall be inserted in the pleadings and .no
communication of that fact shall at the trial of any action be made to the
Judge or Jury until all questions of liability and amount of debt or damages
have been decided, but the Judge shall, in exercising his discretion as to
costs, take into account both the fact that money has been paid into Court
and the amount of such payment. . R ~

s
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7. Money paid into Court under an order of the Court or a Judge shall
not be paid out of Court except in pursuance of an order of the Court or
a Judge. Provided that, where money has been paid into Court by the

Payment in
under order.

defendant pursuant to an order under the provisions of Order XIV. or under

Part I. of the Instruments Aet 1928, he may (unless the Court or a
Judge shall otherwise order) by his pleading or notice in writing appropriate
the whole or any part of such money, and any additional payment if
necessary to the whole or any specified portion of the plaintiff’s claim ; and
the money so appropriated shall thereupon be deemed to be money paid
into Court pursuant to the preceding Rules of this Order relating to money
paid into Court, and shall be subject in all respects thercto.

8. In any cause or matter in which a sum of money has been awarded
to or recovered by or agreed to be paid to or for an infant or person of unsound
mind not found so by inquisition the Court or a Judge may at or after the
trial order that the whole or any part of such sum shall be paid into Court
to the credit of an account intituled in the cause or matter; and any sum
so paid into Court, and any dividend or interest thereon, shall be subject to
such orders as may from time to time be made by the Court or a Judge
concerning the same, and may cither be invested or be paid out of Court or
transferred to such persons, to be held and applied upon and for such trust
and in such manner as the Court or a Judge shall direct.

9. In matters within the cognizance of the Court in its Equitable
Jurisdiction previously to the commencement of the Judicature Act 1883
payment into and out of Court, and the mode in which money in Court shall
be dealt with, shall be according to the practice heretofore in use.

OrpDER XXIII.

I.—REPLY AND SUBSEQUENT PLEADINGS.

1. No reply or subsequent pleading merely joining issue shall be delivered.

2. A plaintiff shall deliver his reply (if any) within the time specified
in the order, or, if no time be so specified, within eight days after the defence
or the last of the defences shall have been delivered, unless the time shall
be extended by the Court or a Judge.

3. No pleading subsequent to reply shall be pleaded without leave of
the Court or a Judge, and then upon such terms as the Court or Judge shall
think fit.. Every pleading subsequent to reply shall be delivered within the
time specified in the order giving leave to deliver the same, or, if no time be so
specified, within four days after the delivery of the previous pleading, unless
the time shall be extended by the Court or a Judge.

4. Where a counter-claim is pleaded the answer thereto shall be subject
to the Rules applicable to statements of defence.
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Orprer XXIV.

MATTERS ARISING PENDING THE ACTION.

1. (¢) Where there are pleadings any ground of defence which has
arisen after action hrought, but before the defendant has delivered his
statement of defence and before the time limited for his doing so has expired,

1may be raised by the defendant in his statement of defence, cither alone or

together with other grounds of defence. And if, after a statement of
defence has heen delivered, any ground.of defence arises to any set-oft or
counter-claim alleged therein by the defendant it may be raised by the
plaintiff in his reply, either alone or together with any other ground: of
reply.

(b) Where there are no pleadings the defendant shall not, except by
leave of a Judge, be allowed to rely on any ground of defence which has
arisen after action brought, unless he shall have given within cight days
after such ground of defence shall have arisen, notice in writing to the
plaintiff stating the particulars thereof. |

2. Where any ground of defence arises after tlié defendant has
delivered a statement of defence, or after the time limited for his doing so
has expired, the defendant may, and where any ground of defence to any
set-off or counter-claim arises after reply, or after tue time limited for
delivering a veply has cxpired, the plaintiff way, within cight days after
such ground of defence has arisen, ov at any subsequent time by leave of
the Court or a Judge, deliver a further defence or further feply (as the case
may be) setting forth the same. | . , R

3. Whenever any defendant, in his statement of defence, or in any
further statement of defence as in the last Rule mentioned, or by notice
in writing under Rule 1 (4), alleges any ground of defence which has arisen
after the commencement of the action, the plaintiff may deliver a con-

. fession of such defence, which confession may he in Form No. 5 in

Appendix B, with such variations as circumstances may require ; and he
may thereupon sign judgment for his costs up to the time of the pleading
of such defence, or the giving of such notice, unless the Court or a Judge
shall, cither hefore or after the delivery of such confession, otherwise order.
This rule shall apply mautatis mutandis to a reply to a counter-claim.

Orper XXV.
PROCEEDINGS IN LIEU OF DEMUKRER.

1. No demurrer shall be allowed. ' ‘

2. Any party shall he entitled to raise by his pleading any point of law,
and any point so raised shall he disposed of by the Judge who tries the
cause at or after the trial, provided that by consent of the parties, or by
order of the Court or a Judge on the application of cither party, the, same
may be set down for hearing and disposed of at any time helore the trial.
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3. Tf, in the opinion of the Court or a Judge, the decision of such
point of law substantially disposes of the whole action, or of any distinct
causc of action, ground of defence, sct-off, counter-claim, or reply thercin,
the Court or Judge may thereupon dismiss the action or make such other
order therein as may be just. .

4. The Court or a Judge may order any pleading to be struck out, on
the ground that it discloses no reasonable cause of action or answer ; and in
any such ecase or in case of the action or defence heing shown by the
pleadings to be frivolous or vexatious the Court or a Judge may order the
action to be stayed or dismissed, or judgment to be entered accordingly, as
may be just.

5. No action or procecding shall be open to objection on the ground
that a merely declaratory judgment or order is sought therchy, and the
Court may make binding declarations of right whether any consequential
relief is or could be claimed or not.

Orper XXVI
DISCONTINUANCE.

1. The plaintiff may where there are pleadings at any time hefore the
receipt of the defendant’s detence, or after the receipt thereot hefore taking
any other proceeding in the action (save any interlocutory application), and
where there are no pleadings the plaintift may, within fiftcen days after appear-
ance, hy notice in writing, wholly discontinue his action against all or any of
the defendants or withdraw any part or parts of his alleged cause of com-
plaint, and thereupon he shall pay the defendant’s costs of the action, or, if
the action he not wholly discontinued, the costs occasioned by the matter so
withdrawn. Such costs shall he taxed, and such discontinuance or with-
drawal (as the case may he) shall not be a defence to any subscquent
action. Save as in this Rule otherwise provided, it shall not he competent
for the plaintift’ to withdraw the record or discontinue the action without
leave of the Court or a Judge; but the Court or a Judge may, hefore, or at
or after the hearing or trial, upon such terms as to costs and as to any other
action and otherwise as may he just, ovder the action to be discontinued, or
any part of the alleged cause of complaint to be struck out. The Court or
a Judge may, in like manner, and with the like discretion as to termis, upon
the application of a defendant, order the whole or any part of his alleged
grounds of defence or counter-claim to he withdrawn or struek out; but it
shall not be competent to a defendant to withdraw his defence or any part
thereof without such leave.

2. A defendant may enter judgment for the costs of the action if it is
wholly discontinued against him, or for the costs occasioned by the matter
withdrawn if the action be not wholly discontinued, in case such respective
costs are not paid within four days after taxation.

3. If any subsequent action shall be brought before payment of the
costs of a discontinued action for the same, or substantially the same, cause
of action the Court or a Judge may, if they or he think fit, order a stay of
such subsequent action until such costs shall have been paid.

Order thereon.
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Orprr XXVII.
DEFAULT OF PLEADING.

1. If the plaintiff, heing bound to deliver a statement of claim, does
not delives the same within the time allowed for that purpose the defendant
may, at the expiration of that time, apply to the Court or a Judge to dismiss
the action with costs, for want of prosccution; and on the h(,nmo of such
application the Court or Judge may, if no statement of claim shall have
been delivered, order the action to he dismissed accordingly, or may make
such other order on such terms as to the Court or Judge shall scem just.

2. If the plaintiff’s claim be only for a debt or liquidated demand, and
the defendant, being bound to deliver a defence, does not, within the time
allowed for that purpose, deliver such defence, the plaintift sub] ect to Rule 2a
of this Order may, at the expiration of such time upon filing an affidavit
showing the facts aforesaid, enter final judgment for the amount claimed
with costs.

2a. No judgment shall be ‘entered in default of pleading without the
leave of a Judge in any action in which the plaintiff is clalmnm payment of
moneys secured by a mortgage or charge and the Judge from whom such
leave is sought may require such cvidence as he thinks necessary and may
require notice of such evidence to be given to the defendant.

. When in any such action as in the last preceding Rule mentioned
t]xcu, are several defendants, it one of them make default as mentioned in
the last preceding Rule the plaintift may enter final judgment against the
defendant so makmfr default, and issue exéeution upon sughjudomt,nt without
prejudice to his rwht to ploceed with his action against the other defendants.

4. If the plaintiff’s claim be for pecuniary damages only, or for detention
of goods with or without a claim for pecuniary damnrres, and the defendant,
or all the defendants, if more than one, make default as mentioned in Rule 2
the plaintiff may enter an interlocutory judgment against the defendant or
defendants, and the value of the goods, and the d.unagPS, or the damages
only, as the case may be, shall be ascertained by the Prothonot.lry unless the
Court or a Judge otherwise direct.

5. When in any such action as in Rule 4 mentioned there are several
defendants if one or more of them make default as mentioned in Rule 2, the
plaintiff may enter an interlocutory judgment against the defendant or
defendants so making default, and proceed with his action against the
others. And in such case the value and amount of damages against the
defendant making default shall be assessed at the same time with the trial
of the action or issues therein against the other defendants,” unless the
Court or a Judge shall otherwise direct.

6. If the plaintifi’s claim be for a debt or liquidated demand,-and also
for pecuniary damages only, or for detention of goods with or without a
claim for pecuniary damages, and any defendant make default as mentioned
in Rule 2, the plaintiff may enter final judgment for the debt or liquidated
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demand, and also enter interlocutory judgment for the value of the goods and
the damages, or damages only, as the case may be, and proceed as mentioned
in Rules 4 and 5. .

7. In an action for the recovery of land, if the defendant makes default
as mentioned in Rule 2, the plaintiff may cnter a judgment that the person
whose title is asserted in the writ of summons shall recover possession of
the land, with his costs.

8. Where the plaintiff bas indorsed a claim for mesne profits, arrears of
rent, or double value in respect of the premises claimed or any part of them,
or damages for breach of contract or wrongorinjury to the premises claimed
upon a writ for the recovery ot land, if the defendant makes default as
mentioned in Rule 2, or (if there be more than one defendant) some or one
of the defendants make such default, the plaintiff may enter judgment
against the defaulting defendant or defendants and proceed as mentioned in
Rules 4 and 5.

9. If the plaintift’s claim be for a debt or liquidated demand, or for
pecuniary damages only, or for the detention of goods with or without claim
for pecuniary damages, or for any of such matters, or for the recovery of
land, and the defendant delivers a defence, which purports to offer an answer
to part only of the plaintiff’s alleged cause of action, the plaintiff may by
leave of the Court or a Judge enter judgment, final, or interlocutory, as the
case may be, for the part unanswered, provided that the unanswered part
consists of a separate cause of action, or is severable from the rest, as in the
case of part of a debt or liquidated demand : provided also that, where there
18 a counter-claim, execution on any such judgment as above mentioned in
respect of the plaintiff’s claim shall not issue without leave of the Court or
a Judge.

11. In all other actions than those in the preceding Rules of this Order
mentioned, if the defendant, being bound to deliver a defence, makes default
in delivering the same, the plaintiff may apply to the Court or a Judge for
judgment ; and such judgment shall be given as, upon the writ or state-
ment of claim, the Court or a Judge shall consider the plaintiff to be
entitled to.

12. Where in any such action as mentioned in the last preceding Rule
there are scveral defendants, then if one of such defendants make such

- default as aforesaid the plaintiff may either, if the cause of action be severable,

apply to the Court or a Judge for judgment against the defendant so
making default, or may set it down against him at the time whenit is entered
for trial or set down on motion for judgment against the other defendants.

13. If the plaintiff makes default in delivering a reply or any party does
not deliver any subsequent pleading within the period ordered or allowed
for that purpose, the pleadings shall be deemed to be closed at the expiration
of that period, and all the material statements of fact in the pleading last
delivered shall be deemed to have been denied and put in issue.

14. In any case in which issues arise in an action other than between

plaintiff and defendant, if any party to any such issue makes default in is
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delivering any pleading which he is bound to deliver the opposite party may
apply to the ‘Court or a Judge for such judgment (if any} as upon the plead-
ings he may appear to be entitled to.  And the Court or Judge may order
judgment to be cntered accordingly, or may make such other order as may
be necessary to do complete justice between the parties.

15. Any judgment by default, whether under this Order or under any
other of these Rules, may be set aside by the Court or a Judge upon such
terms as to costs or otherwise as such Court or Judge may think fit.

OrpER XXVIIL
AMENDMENT,

The Court or a Judge may at any stage of the proceedings allow
uther party to alter or amend his.indorsement or pleadings in such
manner and on such terms as may be just, and all such amendments shall
be made as may be nccessary for the purpose of determining the real
qucstions in controversy between the parties.

- The plaintiff may, without any leave, amend his statement of claim
whetheL indorsed on the writ or not, once at any time before the expiration
of the time limited for reply and before replying, or where no defence is
delivered at any time before the expiration of fiftcen days from the appear-
ance of the defendant who shall have last appeared, or where defence is
delivered but no order for reply is made within ten days from delivery of
the defence or the last of the defences.

A defendant who has set up any set-off or counter-claim may, without
any leave, amend such set-off or counter-claim at any time before the expira-
tion of the time allowed him for answering the reply, and before such answer
or in case there be no reply, then at any time before the expiration of fifteen
days from the delivery of the defence.

4. Where any party has -amended his pleading under either of the last
two preceding Rules the opposite party may, within eight days after the
delivery to him of the amended pleading, apply to the Court or a Judge to
disallow the amendment or any part thereof ; and the Court or Judge may,
if satisfied that the justice of the case requires it, disallow the same, or allow
it subject to such terms as to costs or otherwise as may seem just.

5. Where any party has amended his pleading under Rules 2 or 3, the
opposite party shall plead to the amended pleading or amend his pleading
within the time he then has to plead or within eight days from the delivery
of the amendment, whichever shall last expire; and in case the opposite

party has pleaded before the delivery of the amendment, and does not plead
again or amend within the time above-mentioned, he shall be deemed to rely
on his original pleading in answer to such amendment.

6. In all cases not pr0v1ded for by the preceding Rules of this Order
application for leave to amend may be made by either party to the Court or
a Judge or to the Judge at the trial of the action, and such amendment may
be allowed upon such terms as to costs or otherwise as may seem just.

L
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7. If a party who has obtained an order for leave to amend does not
amend accordingly within the time limited for that purpose by the order,
or if no time is thereby limited then within fourteen days from the date of
the order, such order to amend shall, on the cxpiration of such limited time
as aforesaid or of such fourteen days (as the case may be), become @pso facto
void, unless the time is cxtended by the Court or a Judge.

8. An indorsement or a pleading may be amended by written alterations
in the copy which has been delivered, and by additions on paper to be inter-
leaved therewith if necessary, unless the amendments requirc the insertion
of more than 144 words in any one place or are so numerous or ot such a
nature that'the making them in writing would render the document difficult
or inconvenient to read, in either of which cases the amendment must be
made by delivering a print of the document as amended.

9. Whenever any indorsement or pleading is amended the same when
amended shall be marked with the date of the order (if any) under which the
same is so amended, and of the day on which such amendment is made, in
manner following, viz.:— Amended the day of
19 , pursuant to order dated the 7

10. Whenever any indorsement or pleading is amended such amended
document shall be delivered to the opposite party within the time allowed
for amending the same.

11, Clerical mistakes in judgments or orders or errors arising therein
from any accidental slip or omission may at any time be corrected by the
Court or a Judge on motion or summons without an appeal

12. The Court or a Judge may at any time, and on such teris as to
costs or otherwise as the Court or Judge may think just, amend any defect
or érror in any proceedings ; and all necessary amendments shall be made for
the purpose of determining the real question or issue raised by or depending
on the proceedings.

13. The costs of and occasioned by any amendment made pursuant to
Rules 2 and 3 of this Order shall be borne by the party making the same,
unless the Court or a Judge shall otherwise order.

Orper XXX,
SUMMONS FOR DIRECTIONS.

1. Any party to an action other than an action commenced by
originating summons may at any stage after appearance take out a summons
for any necessary directions. .

2. Upon the hearing of the summons the Judge shall give such
directions as may be just with respect to all or any interlocutory proceedings
before trial and as to place time and mode of trial and may order the
action to be.set down forthwith and may settle the issues to be tried.

3. No affidavit shall be made or used on the hearing of the said
summons except by special order of the Judge.
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Partics to apply 4. On the hearing of the summons any party to whom the
for directions.

summons is addressed shall, so far as pmctmahlc, apply for any order or
directions as to any mtu‘locutory matter or thing in the action” which he

may desirc ’

Subsequent Any application subsequently to the original summons for any
duu,tlons as to any interlocutory matter or thlntr by any party shall be
made under the summons by two clear days’ notice to the other party, stating
the grounds of the application.

Costs of 6. Aay application by any party which might have been made at

subscquent v

applications.  the hearing of the nrlonml summons shall, if (rl‘uned on any subsequent
apphcdtlon be trrmtul at the costs of tu(, panty applying, unless the
Judge shall he of opinioun that the application could not properly have been
mdde at the hearing of the original summons.

Evidence. 7. On the hearing of the summons the Judge may order that
evidence of any partu,ul.u' fact, to be specitied in the order, shall be given at
the trial by statement on oath of information and belief, or by ]uoductlon of
documents or entrics in hooks, or by copies of documents or entries, or
otherwise as the Judge may direct.

Inteslocatory 8. Where no summons for directions has been taken out, the Judge
roceeding

When mo’ .~ may, on an ordinary summons, make an order respecting any matter thqt
summont T

dlrections. might have been dealt with under a summons for directions.

Orper XXXI.
DISCOVERY AND INSPECTION.

Discovery by 1. In any cause or matter the plaintiff or defendant, by leave of a Judge,

nterrogation: iy deliver Interrogatories in writing for the examin wion of the opposite
parties or any one ‘or morc of such partics, and such interrogatorics when
delivered shall have a note at the foot thereof, stating whl(,h of such
interrogatorics cach of such persous is required to answer. Provided that
the Judge may order that any or all of such interrogatories may he
answered hy some person on hehalf of any party and in such case the
answers of such person shall be as effective and binding in all respeets as
if made hy the party interrogated. Provided that interrogatories which do
not relate to any matters in (,uuatlou in the nction, cause, or matter shall be
deemed irrelevant, notwithstanding that they might be admissible on the oral
cross-examination of a witness.

When ez parte. 1A. Where no summons for “directions has been taken out, orders for
interrogatories, discovery, and inspection may be made ez parte.

1s. Upon an application for leave to deliver 1utuwgat0ucs a copy of
the interrogatories which it is proposed to deliver shall be submitted. to the
Judge, unless in any special case he. shall think fit to dispense with this

requirement.
Oferto 2. In deciding upon any application for leave to exhibit interrogatories
tonsgersd. ~ the Court or Judge shall take into account any offer which may be made by

the party sought to be interrogated, to deliver particulars, or to make

<)
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admissions, or to produce documents relating to the matter in question
and any leave shall be given as to such only of the interrogatories as shall
be considered necessary either for disposing fairly of the cause or matter
or for saving costs. Instead of giving leave to administer any specified
interrogatories the Judge may grant leave generally or limited to a particular
subject of inquiry. )

3. The costs of interrogatories and answers thereto shall, unless the
Court or a Judge shall otherwise order, ultimately be borne by the party
requiring the same notwithstanding that such interrogatories may have been
delivered pursuant to leave.

4. Interrogatories shall be in the Form No. 6 in Appendix B, with such
variations as circumstances may require.

5. If any party to a cause or matter be a body corporate or a joint stock
company, whether incorporated or not, or any other ‘body of persons,
empowered by law to sue or be sued, whether in its own name or in the name
of any officer or other person, any opposite party may apply for an order
allowing him to deliver interrogatories to any member or officer of such
corporation, company, or body, and an order may be made accordingly.

6. Any objection to answering any one or more of several interrogatories,
on the ground that it or they is or are scandalous or irrelevant or not bond
fide for the purpose of the cause or matter or are unreasonable, oppressive
or unnecessary, or that the matters inquired into are not sufficiently
material at that stage, or on any other ground, may be taken in the
affidavit in answer notwithstanding that such interrogatories may have
been delivered pursuant to leave.

8. Interrogatories shall be answered by affidavit to be filed within ten
days, or within such other time as a Judge may allow,

9. An affidavit in answer to interrogatories shall be in the Form
No. 7 in Appendix B, with such variations as circumstances may
require.

10. No exceptions shall be taken to any affidavit in answer, but the
sufficiency or otherwise of any such affidavit objected to as insufficient shall

" be determined by the Court or a Judge on motion or summons.

11. If any person interrogated omits to answer, or answers insufficiently,
the party interrogating may apply to the Court or a Judge for an order
requiring him to answer, or to answer further (as the case may be). And an
order may be made requiring him to answer, or answer further, either by
affidavit or by vivd voce examination, as the Court or a Judge may direct.

12. Any party may, without filing an affidavit, apply to the Court or a
Judge for an order directing any other party to the cause or matter to make
discovery on oath of the documents which are or have been in his possession
or power relating to any matter in question therein. On the hearing

of such application the Court or Judge may either refuse or adjourn the
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same if satisfied that such discovery is not necessary, or not necessary at
that stage of the cause or matter, or make such order, either generally or
limited to certain classes of documents, as may, in their or his discretion, be
thought fit.

13. The affidavit to be made by a party against whom such order as is
mentioned in the last preceding Rule has been made shall specify which (if
any) of the documents therein mentioned he objects to produce, and it shall
be in the Form No. 8 in Appendix B, with such variations as circumstances
may require.

13a. If any party neglect or refuse to make discover& within the
time limited or shall make insufficient discovery, a Judge may order com-
pliance with such discovery upon such terms as he shall think fit.

14. It shall be lawful for the Court or a Judge at any time during the
pendency of any cause or matter to order the production by any party thereto,
upon oath, of such of the documents in his possession or power relating to
any matter in question in such cause or matter as the Court or Judge shall
think right ; and the Court or Judge may deal with such documents, when
produced in such manner as shall appear just.

15. Every party to a cause or matter shall be entitled at any time, by
notice in writing, to give notice to any other party, in whose wrif,
pleading, particulars, or affidavit reference is made to any document, to pro-
duce such document for the inspection of the party giving such notice or o his
solicitor and to permit him to take copies thereof ; and any party not comply-
ing with such notice shall not afterwards be at liberty to put any such document
in evidence on his behalfin such cause or matter unless he shall satisfy the Court
or a Judge that such document relates only to his own title, he being a de-
fendant to the cause or matter, or that he had some other cause or excuse which
the Court or Judge shall deem sufficient for not complying with such notice,
in which case the Court or Judge may allow the same to be put in evidence
on such terms as to costs and otherwise as the Court or Judge shall think fit.

_ 16. Notice to any party to produce any documents referred to in his
writ, pleading, particulars, or affidavit shall be in the Form No. 9 in Appen-
dix B, with such variations as circumstances may require.

17. The party to whom such notice is given shall; within two days from

the receipt of such notice, if all the documents therein referred to have been
set forth by him in such affidavit as is mentioned in Rule 13, or if any of the
documents referred to in such notice have not been set forth by him in any
such affidavit, then within four days from the receipt of such notice deliver
to the party giving the same a notice stating a time within three days from
the delivery thereof at which the documents, or such of them as he does not
object to produce, may be inspected at the office of his solicitor, or, if he
appear in person, at some office not more than three miles from the office of
the Prothonotary, or, in thecase of bankers’ books or other books of account,
or books in constant use for the purposes of any trade or business, at their usual
place of custody, and stating which (if any) of the documents he objects to
produce, and on what ground. Such notice may be in the Form No. 10 in
Appendix B, with such variations as circumstances may require.

1Y)



en

3943 Order XXXI.

18. If the party served with the notice under Rule 15 omits to give such
notice of a time for inspection, or objects to give inspection, or offers inspec-
tion elsewhere than at the office of his solicitor, the Judge may, on the
application of the party desiring it, make an order for inspection in such place
and in such manner as he may think fit. And any application to inspect
documents except such as are referred to in the writ, pleadings, particulars,
or affidavit of the party against whom the application is made, or disclosed
in his affidavit of documents, shall be founded upon an afidavit showing of
what documents inspection is sought, that the party applying is entitled to in-
spect them, and that they are in the possession or power of the other party.

19. (1) Where inspection of any business books is applied for, the
Court or a Judge may, if they or he shall think fit, instead of orderinginspec-
tion of the original books, order a copy of any entries therein to be furnished
and verified by the affidavit of some person who has examined the copy with
the original entries, and such affidavit shall state whether or not there are in
the original books any and what erasures, interlineations, or alterations. Pro-
vided that notwithstanding that such copy has been supplied, the Court or a
Judge may order inspection of the books from which the copy was made.

(2) Where on an application for an order for inspection privilege is
claimed for any document, it shall be lawful for the Court or a Judge to
inspect the document for the purpose of deciding as to the validity of the
claim of privilege.

(8) The Court or a Judge may, on the application of any party to a
cause or matter at any time, and whether an aflidavit of documents shall or
shall not have already been ordered or made, make an order réquiring any
other party to state by affidavit whether any one or more specific documents,
to be specified in the application, is or are, or has or have at any time been,
in his possession or power, and, if not then in his possession, when he parted
with the same, and what has become thereof. Such application shall be
made on an affidavit - tating that in the belief of the deponent the party
against whom the application is made has, or has at some time had, in his
possession or power the document or documents specified in the application,
and that they relate to the matters in question in the cause or matter, or

to some of them.

20. If the party from whom discovery of any kind or inspection is sought
objects to the same, or any part thereof, the Court or a Judge may, if satisfied
that the right to the discovery or inspection sought depends on the determina-
tion ol any issue or question in dispute in the cause or matter, or that for
any other Teason it is desirable that any issue or question in dispute in the
cause or matter should be determined before deciding upon the right to the
discovery or inspection, order that such issue or question be determined
first, and reserve the question as to the discovery or inspection.

21. If any party fails to comply with an order to answer interrogatories,
or for discovery or inspection of documents, ke shall be llable to attachment.
He shall also, if a plaintiff, be liable to have his action (_ilsmlssed for want
of prosecution and. if a defendant, to have his defence (lf' any) struck out,
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and to be placed in the same position as if he had not defended ; and the
party interrogating may apply to the Court or a Judge for an order to that
effect, and an order may be made accordingly. : ’

22. Service of an order for interrogatories or discovery or inspection
made against any party on his solicitor shall be sufficient service to found an
application for an attachment for disobedience to the order. But the party
against whom the application for an attachment is made may show in answer
to the application that he has had no notice or knowledge of the order.

23. A solicitor, upon whom an order against any party for interroga-
tories or discovery or inspection is served under the last Rule, who neglects,
without reasonable excuse to give notice thereof to his client.shall be liable
to attachment.

24. Any party may, at the trial of a cause, matter, or issue, use in
evidence any one or more of the answers or any part of an answer of the
opposite party to interrogatories without putting in thé others or the whole
of such answer: Provided always that in such case the Judge may look at
the whole of the answers, and if he shall be of opinion that any othersof them
are so connected with those put in that the last-mentioned answers ought not
to be used without them he may direct them to be put in.

25. In any action against or by the Sheriff in respect of ahy matters
connected with the execution of his office the Court or a Judge may, on the
application of either party, order that the affidavit to be made in answer
either to interrogatories or to an order for discovery shall be made by the
officer actually concerned.

26. This order shall apply to infant plaintifis and defendants, and to
their next friends and guardians ad litem.

OrpErR XXXII.
ADMISSIONS AND NOTICES TO PRODUCE.

1. Any party to a cause or matter may give notice, by his pleading or
otherwise, in writing, that he admits the truth of the whole or any part of
the case of any other party. . .

2. Either party may call upon the other party to admit within
a reasonable time before the trial any specific fact .or document,
saving all-just exceptions; and in case of refusal or neglect to admit,
after such notice, the cost of proving the fact or document shall be
paid by the party so mneglecting or refusing, whatever the result
of the cause or matter may be, unless the Court or a Judge certify that
the refusal to admit was reasonable ; and no costs of proving any document
shall be allowed unless such notice be given, except where the omission to
give the notice is, in the opinion of the taxing officer, a saving of expense:
Provided that any admission made in pursuance of such notice is"to be
deemed to be made only for the purposes of the particular cause, matter,
or issue, and not as an admission to be used against the party on any other

- occasion or in favour of any person other than the party giving the notice :

Provided also that the Court or a Judge may at any time allow any party
to amend orwithdraw any admission-so made on such terms as may be just. '
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3. Such notice to admit may be in the Form No. 11 in Appendix B, with Form of notice,
such variations as circumstances may require.

5. An admission of facts pursuant to notice shallbe in the Form No. 13 Formot

in Appendix B, with such variations as circumstances may require. facts.

6. Any party may at any stage of a cause or matter, where admissions order of Gourt
of facts have been made, either on the pleadings or otherwise, apply to the "™
Court or a Judge for such judgment or order as upon such admissions he
may be entitled to, without waiting for the détérmination of any other
question between the parties. The Court or a Judge may, on any such
application, make such order or give such judgment as the Court or Judge
may think just.

7. An affidavit of the solicitor or his clerk of the due signature of any Exidence of
admissions made in pursuance of any notice to admit documents or facts shall " :
be primd facie evidence of such admissions if evidence thereof be required.

8. Notice to produce documents shall he in the Form No. 14 in otieeto
Appendix B, with such variations as circumstances may require. An Beoie
affidavit of the solicitor or his clerk of the service of any notice to produce, wrie.
and of the time when it was served, with a copy of the notice to produce,
shall in all cases be primd facie evidence of the service of the notice and of

the time when it was served.

9. If a notice to admit or produce comprises documents which are not g,
necessary, the costs occasioned thereby shall be horne by the party giving
such notice

Orper XXXIIT.
ISSUES, INQUIRIES, AND ACCOUNTS.

1. Where in any cause or matter it appears to the Court or a Judge Proparation of
that the issues of fact in dispute are not sufficiently defined the partics may ****
be directed to prepare issues, and such issues shall, if the parties difier, be
settled by the Court or a Judge.

2. The Court or a Judge may, at any stage of the proceedings in a cause ruquiry or
or matter, direct any necessary inquiries or accounts to be made or taken, st
notwithstanding that it may appear that therc is some special or further
relief sought for, or some special issue to be tried, as to which it may be

proper that the cause or matter should proceed in the ordinary manner.

3. The Court or a Judge may, either by the judgment or order directing whers sccount
such account, or by any subsequent order, give special directions with respect ‘Sf;';lfv?m
to the mode in which the accountis to be taken or vouched ; and in particular :lreétlonsn-ﬂlto
may direct that in taking the account the books of accountin which the oo, ot taxing
accounts in question have heen kept shall be taken as primd facie evidence
of the truth of the matters therein contained, with liberty to the partics

interested to take such objections thereto as thev may be advised,
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4. Where any account is directed to be taken the accounting party,
unless the Court or a Judge shall otherwise direct, shall make out his account
and verify the same by affidavit. The items on each side of the account
shall be numbered consecutively, and the account shall be referred to by the
affidavit as an exhibit, and be left in the Judge’s Chambers or with the referee
(as the case may be).

4a. Upon the taking of any account the Court or a Judge may direct
that the vouchers shall be produced at the office of the solicitor of the account-
ing party, or at any other convenient place, and that only such items as may
be contested or surcharged shall be brought before the Judge in Chambers,

5. Any party seeking to charge any accounting party beyond what he
has by his account admitted to have received shall give notice thereof. to
the accounting party, stating so far as he is able the amount sought to be
charged and the particulars thereof in a short and succinet manner

6. Every judgment or order for a general account of the estate of a
testator or intestate shall contain a direction for an inquiry what parts (if
any) of such estate are outstanding or uadisposed of, unless the Court or a
Judge shall otherwise direct.

7. Whenever by any judgment or order, whether made in Court or in
Chambers, any accounts are directed to be taken or inquiries to be made,
each such direction shall be numbered so that, as far as may be, each distinct
account and inquiry may be designated by a number ; and such judgment or
order shall be in the Form No. 28 in Appendix L, with such variations as
the circumstances of the case may require.

8. In taking any account directed by any judgment or order all just
allowances shall he made without any dircction for that purpose.

9. In any case in which there has been undue delay in the proceedings
before him the Chief Clerk shall report to the Court or Judge by whom
any account or inquiry was directed or any matter or thing referred, the
fact of such delay in such proceedings, and shall state, in his opinion, the
cause thereof.

" 10. If it shall appear to the Court or a Judge, on the representation ot
the Chief Clerk or otherwise, that there is any undue delay in the prosecu-
tion of any accounts or inquirics or any other, proceedings under any
judgment or order the Court or a Judge may require the party having the
conduct of the proceedings or any other party to explain the delay, and may
thereupon make such order with regard to expediting the proceedings or the
conduct thercof or the stay thereof, and as to the costs of the proceedings,
as the circumstances of the case may require.

Orper XXXIV.
L.-—SPECIAL CASE.

1. The parties to any cause or matter may concur in stating the
questions of law arising therein in the form of a special case for the opinion
of the Court. Every such special case shall be divided into paragraphs
numbered consecutively, and shall concisely state such facts and documents
as may he necessary to enable the Court to decide the questions raised
thereby. Upon the argument of such case the Court and the parties shall
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be at liberty to refer to the whole contents of such documents, and the Court
shall be at liberty to draw from the facts and documents stated in any such
special case any inference, whether of fact or law, which might have been
drawn therefrom if proved at a trial.

2. If it appear to the Court or a Judge that there is in any canse or
matter a question of law which it would be convenient to have decided
before any evidence is given or any question or issue of fact is tried, or before
any reference is made to a referee or arbitrator, the Court or Judge may ake
an order accordingly, and may direct such question of law to'be raised for
the opinion of the Court, either by special case or in such other manner as
the Court or a Judge may deem expedient; and all such other or further
proceedings as the decision of such question of law may render unnecessary
may thereupon be stayed.

3. Every special case shall, subject to Order LX VI, Rule 24, be printed
by the plaintiff and signed by the several parties or their counsel or solicitors,
and shall be filed by the plaintiff.

3A. Four clear days before the day appointed for argument the plaintiff
shall ‘deliver copies of the special case for the use of the Judges, and in
default thereof the other party may on the day following deliver such copies
and the costs thereof shall be costs in the cause unless otherwise ordered.

4. No special case in a cause or matter to which a married woman (not
being a party thereto in respect of her separate property or of any separate
right of action by or against her), infant, or person of unsound mind (not
so found by inquisition) is a party shall be sct down for argument without
leave of the Court or a Judge, the application for which must be supported
by sufficient evidénce that the statements contained in such special case, so
far as the same affect the interest of such married woman, infant, or person
of unsound mind are true.

5. Either party may enter a special case for argument hy delivering
to the Prothonotary a memorandum of entry, in the Form No. 25 in
Appendix G, and also if any married woman (except in the cases s;-ecially
provided for by Rule 4), infant, or person of unsound mind (not so found by
inquisition) he a party to the cause or matter producing a copy of the order
giving leave to enter the same for argument.

6. The parties to a special case may, if they think fit, enter into an
agreement in writing that, upon the judement of the Court being given in
the affirmative or negative of the question or questions of law raised by the
special case, a sum of money, fixed by the parties or to be ascertained by the
Court or in such manner as the Court may direct, shall be paid hy one of the
parties to the other of them, either with or without costs of the cause or
matter ; and the judgment of the Court may he entered for the sum so agreed
or ascertained, with or without costs (as the case may be), and execution may
issue forthwith upon such judgment unless otherwise agreed or unless

stayed on appeal.

7. This order shall apply to every special case stated in a cause or
matter or in any proceeding incidental thereto.
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1I.—ISSUES OF FACT WITHOUT PLEADINGS.

9. When the parties to a cause or matter are agreed as to the questions
of fact to he decided between them they may, after writ issued and before
judgment, by consent and order of the Court or a Judge proceed to the
trial of any such questions of fact and in such mode and with such number
of jurors (if any) as may be agreed upon without formal pleadings; and
such questions may be stated for trial in an issue in the Form No. 15 in
Appendix B, with such variations as circumstances may require. Such issue
shall be filed in the Prothonotary’s office hy the plaintiff within four days
after the making of such order, and the proper fees and jury fees payable by
him shall be paid, and thereupon the like proceedings shall be had and taken
as in the case of an ordinary action after notice of the close of pleadings
shall have been filed. If the plaintiff fail to file such issue within the
prescribed time and pay such fees the cause or matter shall, unless the
Court or a Judge shall order otherwise, he wholly discontinued, and the
plaintiff shall pay the defendant’s costs of such cause or matter.

10. The Court or a Judge may by consent of the parties order that,
upon the finding of the affirmative or negative of such issue, as in the last
preceding Rule mentioned, a sum of money fixed by the parties, or to be
ascertained upon a question inserted in the issue for that purpose, shall be
paid by one of the parties to the other of them, either with or without the
costs of the cause or matter. .

11. Upon the finding of any such issue as in Rule ® mentioned judgment
may be entered for the sum so agreed or ascertained as aforesaid, with or
without costs (as the case may be); and execution may issue upon such
Judgment forthwith unless otherwise agreed, or unless the Court or a Judge
shall otherwise order for the purpose of giving either party an opportunity
of moving to set aside the finding or for a new trial. :

12. The proceedings upon such issue as in Rule 9 mentioned may be
recorded at the instance of either party ; and the judgment, whether recorded
or not, shall have the same effect as any other judgment in a contested action:

T : : Orper XXXVL
TRIAL.
1." Place.

1. There shall be no local venue for the trial of any action, except where
otherwise provided by statute, but every action shall, unless the Court or a
Judge otherwise order be tried in the place stated in the writ, and if no place
iy 80 stated, or-ordered, in Melbourne. . -

2. Mode of T'rial.

2. Tn actions of slander, libel, false imprisonment, malicious prosecution,
seduction, or breach of promise of marriage if the plaintiff in his writ or
if the defendant by notice to the plaintiff and to the Prothonotary within
ten days after appearance signifies his desire to have the issues of fact tried
with a jury the same shall, upon payment of the proper jury fees, be so
tried ; provided ‘that if the Court or a Judge shall be of opinion that the
trial thereof requires any prolonged examination of documents or acéounts
or any scientific investigation which cannot conveniently be made with a
jury an order may .be made for trial without a jury.

¢
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3. Save as provided in Rule 2 any cause or matter may in the discretion
of the Court or a Judge be tried either with or without a jury. The Court
or a Judge may at any time order accordingly.

4. In every cause or matter unless a trial by jury is ordered or in a
case under Rule 2 of this Order either party has signified his desire to have
a trial with a jury or in other cases unless the plaintiff on his writ has
signified his desire that the action be tried with a jury and no other party
has objected thereto as provided in Order 2, Rule 1, the mode of trial
shall be by a Judge without a jury.

5. In any cause or matter the Court or a Judge may at any time order
that different questions of fact arising therein be tried by different modes
of trial, and where any such order is made the provisions of Rule 2 of this
Order shall apply only to questions arising under the causes of action
therein mentioned.

6. In any cause or matter the Court or a Judge may order that one
or more issues of fact be tried before any other or others.

7. (a) The plaintiff in any cause or matter in which he is entitled to
a jury may have the issues tried by a jury of twelve or six by stating
in his notice of trial which mode he desires and on payment of the
proper fees when entering the cause or matter for trial

(b) The defendant in any cause or matter in which he is entitled to a
jury may have the issues tried by a jury of twelve or six on giving notice
In writing to the Prothonotary and to the plaintiff to that effect within four
days after receiving notice of trial (unless the plaintiff has already stated in
his notice that he desires a jury of twelve), and on paying the proper jury
fees payable on entering the cause for trial.

(c) Provided that a Judge may at any time make an order for a jury
of twelve upon such terms (if any) as to costs and otherwise as may be just.

8. Every trial of any question or issue of fact with a jury shall be held
before a single Judge (unless such trial be specially ordered to be held before
two or more Judges), with a jury of twelve or six men (as the case may be) from
the Special Jurors’ Book.

3. Notice and Entry for Trial.

9. Notice of trial may be given by the plaintiff in any action at any
time after thé close of pleadings or where there are no pleadings at the
expiration of ten days after appearance.

10. If the plaintiff does not within four weeks after the close of
pleadings or where there are no pleadings within fourteen days after the
time allowed by the preceding rule or in either case within such extended
time as the Court may allow give notice of trial the défendant may before
notice of trial given by the plaintiff, give notice of trial, or may apply to
the Court or a Judge to dismiss the action for want of prosecution; and
on the hearing of such application, the Court or a Judge may order the
action to be dismissed accordingly, or make such other order, and on such
terms, as to the Court or a Judge may seem just.
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11. The party giving notice of trial may set the case down for hearing
by filing a copy of the notice with the Prothonotary. If he fails to do so
within two days after giving notice of trial the party to whom it is given
may do so. Unless within six days after notice of trial is given the case is set
down by one party or the other the notice of trial shall be no longer in force.

12. Notice of trial shall state whether it is for the trial of the cause or
matter or of issues therein; and the place and day for which it is to be
entered for trial. It shall be in the Form No. 16 in Appendix B., with
such variations as circumstances may require.

13. Ten days’ notice of trial shall be given, unless the party to whom
1t is given has consented, or is under terms or has been ordered to take
short notice of trial ; and shall be sufficient in all cases, unless otherwise
ordered by the Court or a Judge. Short notice of trial shall be four days’
notice, unless otherwise ordered.

14. Upon the filing of the copy of notice of trial the Prothonotary shall
unless a Judge otherwise orders enter the case in the list for trial upon the
day mentioned in the Notice or as soon thereafter as is practicable. '

15. Entry of trial for Melbourne shall not be or operate as for any
particular sittings, but shall be deemed to be for any day on which the
action may come on for trial in its order upon the list. -

16. Entry of trial elsewhere than in Melbourne shall be deemed to be
for the next sitting of the Court at the place for which it is entered for trial.

17. When any cause or matter shall have been adjourned for further
consideration, after accounts or inquiries the same shall, after the
exprration of eight clear days, and within fourteen days from the filing of
the Chief Clerk’s certificate, if no application to discharge or vary the
same shall have been made, be set down by the proper officer in the Cause
Book for further consideration. The cause or matter when :so set down
shall not be put into the paper for further consideration until .after the
expiration of ten days from the day on which the same was so set down,
and shall be marked in the Cause Book accordingly. Notice thercof shall
be given by the Prothonotary to the other parties in the action at least
six days before the day for which the same may be so marked for further
consideration. Such notice may be in the Form No. 27 in Appendix L.

18. Separate lists of trials with juries and trials without juries
respectively to be tried at the sittings in Melbourne shall be prepared and
the trials on each list shall be allotted for trial with reference to their early
determination. Upon a request in writing signed by the plaintiff and all
other parties who have appeared that a cause entered for hearing be
withdrawn from the next list or the next two lists of causes for trial the

Prothonotary may comply with such request subject to any order of the
Court or a Judge.

4. Papers for Judge.

19. The plaintiff’ shall within seven days after the canse or issue las
been entered for trial deliver to the Prothonotary two copies of the whole or
the pleadings, or of the issue one of which shall be for the use of the
Judge at the trial. Such copies shall be in print or typed, except as to such

parts (if any) of the documents as are by these Rules permitted to be
written. , ,
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5. Proceedings at Trial.

20. If, when a trial is called on, the plaintiff appears, and the defendant
does not appear, then the plaintiff may prove his claim so far as the burden
of proof lies upon himn.

21. If, when a trial is called on, the defendant appears, and the plaintiff
does not appear, the defendant, if he has no counter-claim, shall be entitled
to judgment dismissing the action, but if he has a counter-claim, then he
may prove such counter-claim so far as the hurden of proof lies upon him.

22. If when a trial is called on, ncither the plaintiff nor the defendant
appears, the cause may be struck out, and shall thereupon, unless the Court
or a Judge shall otherwise order, be wholly discontinued, and neither party
shall be entitled to costs.

23. Where there are no pleadings or issues, the defendant shall not,
except by leave of the Court or a Judge, be allowed to rely on a set-off or a
counter-claim or on the defence of infancy, coverture, fraud, illegality, truth
in an action of defamation or facts in mitigation of damages in such action,
not guilty by statute, defence on equitable grounds, statutory limitation of
actions, or discharge under the Insolvency Acts, unless he shall have given,
within twenty days after appearance, notice to the plaintiff stating the
grounds and the particulars upon which he relies. A copy of any such
notice shall be filed by the plaintiff with the Prothonotary for the use of
the Judge at the trial.

24. Where there are no pleadings or issues the Judge at the trial may
at any stage call upon the defendant to give a concise statement of his
defence, and, except by leave of the Judge, no other defence shall be open
to the defendant beyond those so stated.

95. Any verdict or judgment obtained where one party does not appear
at the trial may be set aside by the Court or a Judge upon such terms as
may seem fit, upon an application made within seven days after the trial.

26. The Judge may, if he think it expedient for the interests of justice,

postpone or adjourn the trial for such time and upon such terms (if any}) as

he shall think fit.

27. Where a party is brought up to attend the trial or hearing of a cause
or matter by virtue of any writ of habeas corpus duly issued, and by reason
of the pressure of other business, or from any ‘other cause, the trial or
hearing of the cause or matter in which such party is concerned is postponed
to a future day, a new writ of habeas corpus may be issued for such future
day, if the Court or a Judge shall so direct.

28. Upon a trial with a jury, the addresses to the jury shall be regulated |

as follows :— The party who begins, or his counsel, shall be allowed at the
close of his case, if his opponent does not announce any intention to adduce
evidence, to address the jury a second time for the purpose of summing up
the evidence, and the opposite party, or his counsel, shall be allowed to open
his case, and also to sum up the evidence (if any), and the right to reply shall
be the same as heretofore.

99. In actions for libel or slander, in which the defendant does not by
his defence assert the truth of the statement complained of, the defendant
shall not be entitled on the trial to give evidence in chief, with a view to
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mitigation of damages, as to the circumstances under which the libel or
slander was published, or as to the character of the plaintiff, without the
leave of the Judge, unless seven days at least before the trial he furnishes

" particulars to the plaintiff of the matters cs to which he intends to give
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30. The Judge shall at or after trial give judgment for any party or
adjourn the case for further consideration or leave any party to move for
judgment. '

31, The Associate or officer present at any hearing or trial shall make
a note of the times at which such hearing or trial shall commence and ter-
minate respectively, on each day on which the same shall take place, for
communication to the taxing officer if required. A

32. Upon every trial where the officer present at the trial is not the
officer by whom judgments ought to be entered, the Associate shall enter
all such findings of fact as the Judge may direct to be entered, and the
directions (if any) of the Judge as to judgment, and the certificates (if any)
granted by the Judge, in a book to be kept for the purpose.

33. If the Judge shall direct that any judgment be entered for any
party absolutely, the certificate of the Associate or other officer to that
effect shall be a sufficient authority for entering judgment accordingly. The
certificate may be in the Form No. 17 in Appendix B hereto, with such
variations as circumstances may require. :

6. Assessors, Referees, dc. .

34. Trials with assessors-shall take place in such manner and upon such
terms as the Court or a Judge shall direct. .

35. Where any cause or matter, or any question in any cause or matter,
is referred to a referee, he may, subject to the order of the Court or a Judge,
hold the trial at or adjourn 1t to any place which he may.deem most con-
venient, and have any inspection or view, either by himself or with his
assessors (if any) which he may,deem expedient for the better disposal of
the controversy before him. He shall, unless otherwise directed by the

“Court or a Judge, proceed with the trial de die in diem in a similar manner
as in actions tried with a jury. .

36. Subject to any order to be made by the Court or Judge ordering the
same, evidence shall be taken at any trial before a referee, and the attendance
of witnesses may be enforced by subpeena, and every such trial shall be
conducted in the same manner as nearly as circumstances will admit as trials
are conducted before a Judge.

37. Subject to anysuch order as last aforesaid, the referee shall have the
same authority with respect to discovery and production of documents and
in the conduct of any reference or trial and the same power to direct that
judgment be entered for any-or either party as a Judge of the Court.

38. Nothing in these Rules contained shall authorize any referee to
commit any person to prisoh, or to enforce any order by attachment or
otherwise.

39. The referee may, before the conclusion of any trial before him, or

y his report under the reference made to him, submit any question arising
therein for the decision of the Court, or state any facts specially with power

&7
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to the Court to draw inferences therefrom, and in any such-case the order
to be made on such submission or statement shall be entered as the Court
may direct ; and the Court shall have power to require any explanation or
reason from the referee, and to remit the cause or matter, or any part thereof,
for re-trial or further consideration to the same or any other referee; or
the Court may decide the question referred to any referee on the evidence
taken before him, either with or without additional evidence as the Court
may direct.

40. Whenever a report shall be made by a referee, he shall on the same
day cause notice thereof to be given to all the parties to the trial or the
reference before him by prepaid post letter directed to the address for service
of each party, who shall in due course of post be deemed to have notice of
such report.

41. Where under the Arbitration Act 1928 the report of the referee has
been made in a cause or matter, the further consideration of which has been
adjourned, it shall be lawful for any party, on the hearing of such further
consideration, without notice of motion or summeons, to apply to the Court
or Judge to adopt the report, or without leave of the Court or a Judge to
give not less than four days’ notice of motion, to come on with the further
consideration, to vary the report or to remit the cause or matter or any part
thereot for rehearing or further consideration to the same or any other referee,

42. Where under the Arbitration Act 1928 the report of the referee has
been made in a cause or matter, the further consideration of which has not
been adjourned, it shall be lawful for any party by an eight days’ notice of
motion to apply to the Court to adopt and carry into effect the report
of the referee, or to vary the report, or to remit the cause or matter or any
part thereof for rehearing or further consideration to the same or any other
referee. :

43. (a) The Court or Judge shall determine the remuneration to be
paid to any referee or to any assessor, and by what party or parties and in
what proportion the same shall be paid either in the first instance or finally.

(b) In all cases of reference under the drbitration Act 1928 and in all
cases under sections 123, 125 and 126 of the Supreme Court Act 1928, the
Court or Judge may order any party or parties to pay a sum of money into
Court as security for any remuneration or allowances payable under any of
the said sections or 1o give any other security for the same, and may order
that until such order is complied with all further proceedings be stayed.

7. Inquiry and Reference as to Damages.

44. No writ of trial or inquiry as to damages shall be used but such
trial or inquiry shall be made as the Court or a Judge may direct.

45. The provisions of Rules 26, 27, 28, and 29 of this order shall, with
the necessary modifications, apply to an inquiry for the assessment of damages.

46. In every action ot proceeding in which it shall appear to the Court
or a Judge that the amount of damages sought to be recovered is substan-
tially a matter of calculation, it shall not be necessary to.have an inquiry, but
the Court or a Judge may direct that the amount for which final judgment
is to be entered shall be ascertained by the Chief Clerk or Prothonotary, and'
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the Chief Clerk or Prothonotary shall indorse upon the order for referring
the amount of damages to him the amount found by him, and shall deliver
the order with such indorsement to the person eutitled to the damages ; and
for the purposes of this Rule the Prothonotary shall have and exercise all
the powers of the Chief Clerk, and such and the like proceedings may there-
upon be had as to taxation of costs, entering judgment, and otherwise as
upon the finding of a jury upon an inquiry.

47. Where damages are to be assessed in respect of any continuing cause
of action, they shall be assessed down to the time of the assessment.

OrDER XXXVIL
EVIDENCE.
1. Generally.

1. In the absence of any agreement in writing between the parties or
their solicitors and subject to these Rules, the witnesses at the tmal of any
action or at any assessment of damages shall be examined viva voce and in
open court, but the Court or a Judge may at any time for sufficient reason
order that any particular fact or facts may be proved by affidavit, or that the
affidavit of any witness may be read at the hearing or trial, on such conditions
as the Court or Judge may think reasonable, or that any witnesses whose
attendance in Court ought for some sufficient cause to be dispensed with, be
examined by interrogatories or otherwise before a commissioner or examiner.
Provided that where it appears to the Court or Judge that the other party
bond fide desires the production of a witness for cross examination, and that
such witness can be produced, an order shall not be made authorizing the
evidence of such witness to be given by affidavit.

3. An order to read evidence taken in another cause or matter shall not
be necessary, but such evidence may, saving all just exceptions, be read on
e parte applications by leave of the Court or a Judge, to be obtained at the
time of making any such applications and in any other case upon the party
desiring to use such evidence giving two days’ previous notice to the other
parties of his intention to read such evidence.

4. Office copies of all writs, records, pleadings, and documents filed in
the Court shall be admissible in evidence in all causes and matters and
between all persons or parties to the same extent as the original would be
admissible.

2. Examanation of Witnesses.

5. The Court or a Judge may, in any cause or matter where it shall
appear necessary for the purposes of justice, make any order for the exami-
nation upon oath before the Court or Judge or any officer of the Court, or any
other person and at any place, of any witness or person, and may empower any
party to any such cause or matter to give such deposition in evidence therein
on such terms (if any) as the Court or a Judge may direct.

6. An order for a commission to examine witnesses shall be in the Form
No. 36 in Appendix K, and the writ of commission shall be in the Form
No. 13 in Appendix J, with such variations as circumstances may

require.

7
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6a. If in any case the Court or a Judge shall so order, there shall be
issued a request to examine witnesses in lieu of a commission. The
Forms 374 and 378 in Appendix K shall be used for such order and request
respectively, with such variation as circumstances may require,

7. The Court or a Judge may in any cause or matter at any stage of
the proceedings order the attendance of any person for the purpose of pro-
ducing any writings or other documents named in the order which the Court
or Judge may think fit to be produced : Provided that no person shall be
compelled to produce under any such order any writing or other document
which he could not be compelled to produce at the hearing or trial.

8. Any person wilfully disobeying any order requiring his attendance
for the purpose of being examined or producing any document shall be
deemed guilty of contempt of Court, and may be dealt with accordingly.

9. Any person required to attend for the purpose of being examined or
of producing any document shall be entitled to the like conduct money and
payment for expenses and loss of time as upon attendance at a trial in
Court.

10. Where any witness or person is ordered to be examined before any
officer of the Court, or before any person appointed for the purpose, the
person taking the examination shall be furnished by the party on whose
application the order was made with a copy of the writ and pleadings (if any)
or with a copy of the documents necessary to inform the person taking the
examination of the questions at issue between the parties.

11. The examination shall take place in the presence of the parties,
their counsel, solicitors, or agents, and the witnesses shall be subject to
cross-examination and re-examination.

12. The depositions taken before an officer of the Court or before any
other person appointed to take the examination shall be taken down in
writing by or in the presence of the examiner not ordinarily by question and
answer but so as to represent as ncarlv as may be the statement of the
witness, and when completed shall be read over to the witness and signed by
him in the presence of the parties or such of them as may think fit to attend.
If the witness shall refuse to sign the depositions, then the examiner shall
sign the same. The examiner may put down any particular question and
answer if there should appear any special reason for doing so, and may put
any question to the witness as to the meaning of any answer or as to any
matter arising in the course of the examination. Any questions which may
be objected to shall be taken down by the examiner in the depositions, and
he shall note the objection taken, but such examiner shall not have power
to decide upon the materiality or relevancy of such question.

13. If any person duly summoned by subpeena to attend for examina-
tion shall refuse to attend, or if, having attended, he shall refuse to be sworn
or to answer any lawful question, a certificate of such refusal, signed by the
examiner, shall be filed at the Prothonotary’s office, and thereupon the party
requiring the attendance of the witness may apply to the Court or a Judge

ex parte or on notice for an order directing the witness to attend, or to be’

sworn, or to answer any question, as the case may be,
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14. T any witness shall object to any question which may be put to
him before an examiner, the question so put, and the objection of the witness
thereto, shall be taken down by the examiner and transmitted by him to the
Prothonotary’s office to be there filed, and the validity of the objection shall
be decided by the Court or a Judge: .

15. In any case under the last two preceding Rules, the Court or a
Judge shall have power to order the witness to pay any costs occasioned by
his refusal or objection. :

16. When the examiration of any witness before any examiner .shall
have been concluded, the original depositions, authenticated by the signature
of the examiner, shall be transmitted by him to the Prothonotary’s office,
and there filed. ’

17. The person taking the examination of a witness under these¢ Rules
may, and if need be shall, make a special report to the Court touching such
examination and the conduct or absence of auy witness or other person
thereon, and the Court or a Judge may direct such proceedings and make
such order as upon the report they or he may think just. .

18. Except where by this Order otherwise provided, or directed by the
Court or a Judge, no depositions shall be given in evidence at the héaring or
trial of the canse or matter without the consent of the party against whom
the 'same may be offered, unless the Court or Judge is satisfied that the
deponent is dead, or beyond the jurisdiction of the Court, or unablé from.
sickness or other infirmity to attend the hearing or trial, in any of which
cases the depositions certified under the hand of the person taking the
examination shall be admissible in evidence saving all just exceptions without
proof of the signature to such certificate.

19.- Any officer of the Court, or other person directed to take the exami-
nation of any witness or person, may administer oaths. '

20. Any party in any cause or matter may by subpana ad testificandum
or duces tecum require the attendance of any witness before an officer of the
Court, or other person appointed to take the examination, for the purpose of
using his evidence upon any proceeding in the cause or matter ip like manner
as such witness would be bound to attend and be examined at the hearing
or trial; and any party or witness having made an affidavit.to be used or
which shall be used on any proceeding in the cause or matter shall be bound
on being served with such subpeena to attend before such officer or person for
cross-examination. :

21. Evidence taken subsequently to the hearing or trial of any cause or
matter shall be taken as nearly as may be in the same manner as evidence
taken at or with a view to a trial. ’ :

22. The practice with reference to the examination, cross-examination,
and re-examination of witnesses at a trial shall extend and be applicable to
evidence taken in any cause or matter at any stage. '

23. The practice of the Court with respect to evidence at a trial; when
applied to evidence to be taken before an officer of the Court or other person
in any cause or matter after the hearing or trial, shall be subject to any
special directions which- may be given in any case.

»?
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24. No affidavit or deposition filed or made before issue joined in any Notice to use
cause or matter shall without leave of the Court or a Judge be received at betors trist
the hearing or trial thereof, unless within one month after issue joined, or
within such longer time as may be allowed by leave of the Court or a Judge,
notice in writing shall have been given by the party intending to use the
same to the opposite party of his intention in that behalf.

25. All evidence taken at the hearing or trial of any cause or matter svidencetn

. . . s
may be used in any subsequent proceedings in the same cause or matter. Procecaings.

3. Subpena.

26. Where it is intended to sue out a subpeena, a pracipe for that pur- Prasips tor
pose in the Form No. 21 in Appendix G, and containing the name or firm "™
and the place of business or residence of the solicitor intending to sue out
the same, and, where such solicitor is agent only, then also the name or firm
and place of business or residence of the principal solicitor, shall in all cases
be delivered and filed at the Prothonotary’s office.

27. A writ of subpeena shall be in one of the Forms 1 to 7 in Appendix rorm of writ.
J, with such variations as circumstances may require.

28. Where a subpeena is required for the attendance of a witness for mme.
the purpose of proceedings in Chambers, such subpeena shall issue from the

Prothonotary’s office.

29. Every subpcoena other than a subpena duces tecum may contain Number ot
any number of names, and names of witnesses may be inserted therein after ™™
the issue of the writ of subpceena without resealing in any case in which the
subpcena contains the name of at least one witness and the words ‘‘ and
others.”

30. No more than three persons shall be included in one subp@na duces Numverin
tecum, and the party suing out the same shall be at liberty to sue out a fawm
subpeena for each person if it shall be deemed necessary or desirable.

31. In the interval between the suing out and service of any subpcena correotion.
the party suing out the same may correct any error in the names of parties
or witnesses, and may have the writ resealed upon leaving a corrected
preecipe of such subpeena marked with the words “ altered and resealed,”
and signed with the name and address of the solicitor or party suing out
the same.

32. The service of a subpoena shall be effected by delivering a copy of service.
the writ, and of the indorsement thereon, and at the same time producing
the original writ. :

33. Affidavits filed for the purpose of proving the service of a subpeena Amaavitor
upon any defendant must state when, where, and how, and by whom, such ’
service was effected.

34. The service of any subpcena shall be of no validity if not made mimefor.
within twelve weeks after the feste of the writ.‘

34A. Any subpenae shall remain in force from the date of issue until Djdonef
the trial of the action or matter in which it is issued.
-1829.—6
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. . 4. Perpetuating Testimony.
Actlon to 35. Any person who would under the circumstances alleged by him to
Pufmony,  exist become entitled, upon the happening of any future event, to any

honour, title, dignity, or office, or to any estate or interest in any property,
real or personal, the right or claim to which cannot by him be brought to
trial before the happening of such event, may commence an action to per-
. petuateany testimony which may be material for establishing such right or claim.
Where Crown 36. .In all actions to perpetuate testimony touching any honour, title,
interested: dignity, or office, or any other matter or thing in which the Crown may have
any estate or interest, the Attorney-General may be made a defendant, and
in"all proceedings in which the depositions taken in any such action, in
which the Attorney-General was so made a defendant, may be offered in
evidence, such depositions shall be admissible notwithstanding any objection
to such depositions upon the ground that the Crown was not a party to the
action in which such depositions were taken.

Action 37. Witnesses shall not be examined to perpetuate testimony unless an
reeessany. action has been commenced for the purpose.
Not to be 38. No action to perpetuate the testimony of witnesses shall be entered

entered for trial. .
for trial.

v ' 5. Obtaining Evidence for Foreign Tribunals.

Letters of 54. Where under the Foreign Tribunals Evidence Act 1856, or the Extra-
st dition Act 1870, section 24, any civil or commercial matter or any criminal
.matter is pending before a Court or Tribunal of a foreign country and it is
"""made to appear to the Court or a Judge, by Commission Rogatoire or Letter
of Request, or other evidence as hereinafter provided, that such Court or
Tribunal is desirous of obtaining the testimony in relation to such matter of
any witness or witnesses within the jurisdiction, the Court or a Judge may,
on the ex parte application of any person shown to be duly authorized to make
the application on behalf of such foreign Court or Tribunal, and on production
of the Commission Rogatoire or Letter of Request, or of a certificate signed in
the manner, and certifying to the effect mentioned in section 2 of the Foreign
Tribunals Evidence Act 1856, or such other evidence as the Court or a Judge
may require, make such order or orders as may be necessary to give effect
to the intention of the Acts above-mentioned in conformity with section 1 of
the said Foreign Tribunals Evidence Act 1856. _ :
Form of Order 'B55. An -order made under the last preceding Rule shall be in Form
No. 78 in Appendix K, with such variations as circumstances may require.
56. ‘The examination may be ordered to be taken before any fit and proper
person nominated by the person applying, or before any officer of the Court,
or such other qualified person as to the Court or a Judge may seem fit.

Teansmission of 57. Unless otherwise provided in the order for examination the person

Devostiiont.” hefore whom the examination is taken shall, on its completion; forward the
same to the Prothonotary, and on receipt thereof the Prothonotary shall
_append thereto a .certificate, in Form No. 74 in Appendix K, with such
variations as circumstances may require, duly sealed with the seal of the
Supreme Court, and shall forward the depositions so certified, and the
Commissiorn Rogatoire or Letter of Request, if any, to the Attorney-General
for transmission to His Majesty’s Secretary of State for the Dominions.

Examiner,

)
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57a. The Court or a Judge may in any case and at any time order that
the certified depositions and the Commission Rogatoire or Letter of Request
(if any) shall be forwarded to the Attorney-General for transmission direct
to the Foreign Court or Tribunal desirous of obtaining the said testimony.

58. An order made under Rule 54 of this Order may, if the Court or a
Judge think fit, direct the said examination to be taken in such manner as
may be requested by the Commission Rogatoire or Letter of Request from the
Foreign Court, or therein signified to be in accordance with the practice or
requirements of such Court or Tribunal, or which may, for the same reason,
be requested by the applicant for such order. But, in the absence of any
such special directions, the examination shall be taken in the manner pre-
scribed by the Rules and practice of the Court.

60. Where a Commission Rogatoire or Letter of Request, as mentioned in
Rule 54 of this Order, is transmitted to the Supreme Court by His Exgellency
the Governor, with an intimation that it is desirable that effect should be
given to the same without requiring an application to be made to the Court
by the agent in Victoria of any of the parties to the action or matter in the
foreign country, the Prothonotary shall transmit the same to the Crown
Solicitor, who may thereupon, with the consent of the Attorney-General,
make such applications and take such steps as may be necessary to give
effect to such Commission Rogatoire or Letter of Request, in accordance
with Rules 54 to 58 of this Order.

OrpErR XXXVIIL
L.—AFFIDAVITS AND DEPOSITIONS.

1. Upon any motion, petition, or summons, evidence may be given by
affidavit ; but the Court or a Judge may, on the application of either party,
order the attendance for cross-examination of the person making any such
affidavit.

2. Every affidavit shall be intituled in the cause or matter in which it is
sworn; but in every case in which there is more than one plaintiff or
defendant, it shall be sufficient to state the full name of the first plaintiff or
defendant respectively, and that there are other. plaintiffs or defendants, as
the case may be; and the costs occasioned by any unnecessary prolixity in
any such title shall be disallowed by the taxing officer.

3. Affidavits shall be confined to such facts as the witness is able of his
own knowledge to prove, except on interlocutory motions, on which state-
ments as to his belief, with the grounds thereof, may be admitted. The costs
of every affidavit which shall unnecessarily set forth matters of hearsay, or
argumentative matter, or copies of or extracts from documents, shall be
paid by the party filing the same.

4. Affidavits sworn in Victoria shall be sworn before a Judge, Master-
in-Equity, commissioner or officer empowered to administer oaths.

5. Every person administering oaths shall express the time when, and the
place where, he shall take any affidavit or the acknowledgment of any deed
or recognizance; otherwise the same shall not be held authentic nor be
admitted to be filed or enrolled without the leave of the Court or a Judge,
and every such person shall express the time when and the place where he
shall do any other act incident to his office.
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Form of 7. Every affidavit shall be drawn up in the first person, and shall be

sitdavits. divided into paragraphs, and every paragraph shall be numbered consecu-
tively, and as nearly as may be shall be confined to a distinct portion of the
subject. No costs shall be allowed for any affidavit or part of an affidavit
substantially departing from this rule.

Desceiption of 8. Every affidavit shall state the description and true place of abode of
' the deponent.
T bear numbec 84, Every affidavit sworn in a cause shall bear the number of the
action. . ‘
amanisby . 9. In every affidavit made by two or more deponents, the names of the
asponenis. . several persons making the affidavit shall be inserted in the jurat, except

that, if the affidavit of all the deponents is taken at one time by the same
officer, it shall be sufficient to state that it was sworn by both (or all) of the
* “above-named " deponents.
Afidavits to be 10. Every affidavit shall be filed in the Prothonotary’s office. There
o shall be indorsed on every affidavit a note showing on whose behalf it is
filed, and no affidavit shail be filed or used without such note unless the
Court or a Judge shall otherwise direct.

biling betore 10a. Every affidavit to be used before the Court must be filed before it
is ‘used.

Scandal, 11. The Court or a Judge may order to be struck out from any affidavit
any matter which is scandalous or irrelevant, and may order the costs of
any application to strike out such matter to be paid as between solicitor and
client. : )

Alterations ln 12. No affidavit having in the jurat or body thereof any interlineations,

alteration, or erasure shall without leave of the Court or a Judge be read or
made use of in any matter depending in Court, unless the interlineation or
alteration (other than by erasure) is authenticated by the initials of the
officer taking the affidavit, or if taken at any office of the Court, either by
his initials or by the stamp of that office, nor in the case of an erasure, unless
the words or figures appearing at the time of taking the affidavit to be written
on the erasure are rewritten and signed or initialed in the margin of the
affidavit by the officer taking it.
pmawtity 13, Where an affidavit is sworn by any person who appears to the officer
taking the affidavit to be illiterate or blind, the officer shall certify in the
.jurat that the affidavit was read in his presence to the deponent, that the
deponent seemed perfectly to understand it, and that the deponent made his
“or her mark or signature in the presence of the officer. No such affidavit
shall be used in evidence in the absence of this certificate, unless the Court
or a Judge is otherwise satisfied that the affidavit was read over to and
appeared to b> perfectly understood by the deponent.

Moy e roelved 14. The Court or a Judge may receive any affidavit sworn for the purpose
defective. of being used in any cause or matter, notwithstanding any defect by mis-

“description of parties or otherwise in the title or jurat, or any other irregu-
larity in the form thereof, and may direct a memorandum to be made on

the document that it has been so received
Stamping 15. In cases in which by the present practice an original affidavit is
' allowed to be used, it shall before it is used be stamped with a proper fee
stamp, and shall at the time when it is used be delivered to and left with the

L4
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proper officer in Court or in Chambers, who shall send it to be filed. An
office copy of an affidavit may in all cases be used, the original affidavit

having been previously filed, and the copy duly authenticated with the seal
of the office.

16. No affidavit shall be sufficient if sworn before the solicitor acting
for the party on whose behalf the affidavit is to be used, or before any agent
or correspondent of such solicitor, or before the party himself; but this
enactment shall not extend to affidavits to hold to bail.

17. Any affidavit which would be insufficient if sworn before the solicitor
himself shall be insufficient if sworn before his clerk or partner.

18. Where a special time is limited for filing affidavits, no affidavit
filed after that time shall be used unless by leave of the Court or a Judge.

19. Except by leave of the Court or a Judge no order made ez parte in
Court founded on any affidavit shall be of any force unless the affidavit on
which the application was made was actually made before the order was
applied for, and produced or filed at the time of making the motion.

194. The consent of a new trustee to act shall be sufficiently evidenced
by a written consent signed by him and verified .by the signature of his
solicitor. Form No. 29 in Appendix L shall be used with such variations as
circumstances may require. -

II.—AFFIDAVITS AND EVIDENCE IN CHAMBERS.

20. The party intending to use any affidavit in support of any appli-
cation made by him in Chambers shall give notice to the other parties con-
cerned of his intention in that behalf.

21. All affidavits which have been previously made and read in Court

upon any proceeding in a cause or matter may be used before a Judge in
Chambers.

- 22, Every alteration in an account verified by affidavit to be left at
Chambers shall be marked with the initials of the commissioner or officer before
whom the affidavit is sworn, and such alteration shall not be made by erasure.

23. Accounts, extracts from registers, particulars of creditors’ debts,
and other documents referred to by affidavit shall not be annexed to

the affidavit, or referred to in the affidavit as annexed, but shall be referred.

to as exhibits.

24. Every certificate on an exhibit referred to in an affidavit signed by
the commissioner or officer before whom the affidavitisswornshall be marked
with the short title of the cause or matter.

IIL.—TRIAL ON AFFIDAVIT.
25. Atany time before notice of trial is served upon the Prothonotary,

_ the parties may consent that the evidence to be adduced on the trial

shall be taken by affidavit; provided that notwithstanding such consent
the Court or a Judge at the trial may order the whole or any part of the
evidence to be taken vivd voce.

Before whom
sworn.

Before clerk
N

en
insufcient.

Filing atter
time.

On ex parts
order.

Verification of
new trustee's
consent to act.

Notlce of
intention to
use affidavit.

Affidavits used
in Court may
be used in
Chambers.

Alterations in
accounts.

Exhibits.

Certlficate on
exhibit how
marked.

TEvidence on
affidavit by

« consent.



Chapter I.—Civil Proceedings.
Orders XXXVIII., XL. . 3962

Afmaavits of 254. Within seven days after such notice of trial has been served upon

[ the Prothonotary, or within such time as the Court or a Judge may allow,
the plaintiff shall file his affidavits and deliver to the defendant or his solicitor
a list thereof.

Ot defendant. 26. The defendant within seven days after delivery of such list, or
within such time as the Court or a Judge may allow, shall file his affidavits
and deliver to the plaintiff or his solicitor a list thereof. i

of plalntlt in 27. Within four days after the expiration of the last-mentioned seven

ey days, or such other time as aforesaid, the plaintiff shall file his affidavits in
reply, which affidavits shall be confined to matters strictly in reply, and
shall deliver to the defendant or his solicitor a list thereof.

Cross. 28. When the evidence is taken by affidavit, any party desiring to cross-
Seponont ' examine a deponent who has made an affidavit filed on behalf of the opposite

party, may serve upon the party by whom such affidavit has been filed a
notice in writing, requiring the production of the deponent for cross-examina-
tion at the trial. such notice to beserved at any time before the expiration of
seven days next after the end of the time allowed for filing affidavitsin reply,
or within such time as inany case the Courtor a Judge may specially appoint ;
and unless such deponent is produced accordingly, his affidavit shall not be
used as evidence unless by the special leave of the Court or a Judge. The
party producing such deponent for cross-examination shall not be entitled
to demand the expenses thereof in the first instance from the party requiring
such production.
Compelling 29. The party to whom such notice as is mentioned in the last preceding
Somoneme ® Rule is given shall be entitled to compel the attendance of the deponent for
cross-examination in the same way as he might compel the attendance of a
witness to be examined.
OrpErR XXXTX. .
NEW TRIAL, ETC.

(Sec Order LVIIL.).

OrpER XI. ’
: MOTION FOR JUDGMENT. .
Judgment. to bo 1. Except where by any Act or by these Rules it is provided thatjudgment
on motion.

may be obtained in any other manner, the judgment of the Court shall be

. obtained by motion to the Court for judgment.

Judgment after ' 2. Where issues have been ordered to be tried, or issues or questions of

*“  fact to be determined in any manner, the plaintiff may set down a motion

for judgment as soon as such issues or questions have been determined. If"
he does not set down such a motion and give notice thereof to the other
parties within ten days after his right so to do has arisen, then after the
expiration of such ten days any defendant may set down a motion for judg-
ment, and give notice thereof to the other parties. :

Where cortain 3. Where issues have becn ordered to be tried, or issues or questions of

asterminca.  fact to be determined in any manner, and some only of such issues or ques-
tions of fact have been tried or determined, any party who considers that the

result of such trial or determination renders the trial or determination of the

others of them unnecessary, or renders it desirable that the trial or determina-

tion thereof should be postponed, may apply to the Court or a Judge for

%o
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leave to set down a motion for judgment, without waiting for such trial or
determination. And the Court or Judge may, if satisfied of the expediency
thereof, give such leave, upon such terms ( if any) as shall appear just, and
may give any directions which may appear desirable as to postponing the
trial of the other issues or questions of fact.

4. No motion for judgment shall, except by leave of the Court or a
Judge, be set down after the expiration of one year from the time when the
party seeking to set down the same first became entitled so to do.

5. Upon motions for judgment the Court may draw all inferences of
fact not inconsistent with the finding of a-jury, and if satisfied that it
has before it all the materials necessary for finally determining the questions
in dispute, or any of them, or for awarding any relief sought, give judgment
accordingly, or may, if it shall be of opinion that it has not sufficient
materials before it to enable it to give judgment, direct the motion to stand
over for further comsideration, and direct such issues or questions to be
tried or determined, and such accounts and inquiries to be taken and made

as it may think fit.

Orper XLI. .

ENTRY OF JUDGMENT.

1. Every judgment shall be entered by the Prothonotary in the book to
be kept for the purpose in the Prothonotary’s office. The forms of judgment
in Appendix F shall be used, with such variations as circumstances may
require.

2. Every judgment and order shall be prepared by the party entitled
thereto or by such party as the Court or a Judge may direct.

3. Every judgment shall be dated as of the day on which such judgment
is pronounced or ordered to be entered, unless the Court or Judge shall
otherwise order, and the judgment shall take effect from that date. Provided
that by leave of the Court or a Judge a judgment may be antedated or
postdated.

4. Tn 4ll cases not within the last preceding Rule, the entry of judgment
shall be dated as of the day on which the requisite documents are left with
the proper officer for the purpose of such entry, and the judgment shall take
effect from that date. ’

5. Every judgment or order made in any cause or matter requiring any
person to do an act thereby ordered shall state the time or the time after
service of the judgment or order within which the act is to be done, and upon
the copy of the judgment or order which shall be served upon the person
required to obey the same, there shall be indorsed a memorandum in the
words or to the effect following, viz., “ If you, the within-named A B, neglect
to obey this judgment (or order) by the time therein limited, you will be
liable fo process of execution for the purpose of compelling you to obey the
said judgment (or order).”
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6. Where under any Act or these Rules, or otherwise, it is provided
that any judgment may be entered upon the filing of any affidavit or pro-
duction of any document, the officer shall examine the affidavit or document
produced, and if the same be regular and contain all that is by law required,
he shall enter judgment accordingly.

7. Where under any Act or these Rules any judgment may be entered
pursuant to any order or certificate or return to any writ, the production of
such order or certificate sealed with the seal of the Court, or of such return,
shall be a sufficient authority to the officer to enter judgment accordingly.

8. Where reference is made to the Chief Clerk or Prothonotary to
ascertain the amount for which final judgment is to be entered, such officer’s
certificate shall be filed in the Prothonotary’s office when judgment is entered.

9. In any cause or matter where the defendant has appeared by
solicitor, no order for entering judgment shall be made by consent unless
the consent of the defendant is given by his solicitor or agent.

10. Where the defendant has not appeared, or has appeared in person,
no such order shall be made unless the defendant attends before a Judge
and gives his consent in person, or unless his written consent is attested by
a solicitor acting on his behalf, except in cases where the defendant is a
barrister, conveyancer, special pleader, or solicitor.

OrpER XLIL. (4).
REGISTRATION OF JUDGMENTS.

1. Any application under Section 181 (1) of the Supreme Court Act 1928
for leave to have a jndgment obtained in a superior Court in England or
Scotland or any Court in Treland which may be declared by the Governor
in Council to be a superior Court within the meaning of the Act registered
in the Supreme Court shall be made to a Judge on summons.

2. The application shall be supported by an affidavit of the facts
exhibiting the judgment or a verified or certified or otherwise duly
authenticated copy thereof and stating that to the best of the information
and belief of the deponent the judgment creditor is entitled to enforce the
judgment and the judgment does not fall within any of the cases in which
under Section 181 (2) of the Act a judgment cannot properly be ordered
to be registered. The affidavit must also so far as the deponent can do

8o give the full name, title, trade or business and usual or last known

Title of affidavit
and summons.

Service of
summons.

The order.

place of abode or business of the judgment creditor and judgment debtor
respectively. The affidavit shall set out where necessary the calculations
by which the amount of the judgment has been arrived at.

3. The affidavit and the summons shall be intituled :—“In the
matter of the Supreme Court Act 1928 and In the matter of a judgment

of the ..o (describing the court) obtained in
............................................... (describing the cause or matter) and dated the
............................................... day of .o 1900

4. The summons for leave to register shall (unless otherwise ordered by
a judge) be served in the same manner as a writ of summons is required
to be served.

5. Any order giving leave to register shall be drawn up by or on behalf
of the judgment creditor. '

o)
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6. The order giving leave to register the judgment shall state the time Form of order
within which the judgment debtor is to be entitled to apply to set aside
the registration. Such time where the judgment debtor is or is ordinarily
resident within the jurisdiction of the Supreme Court shall ordinarily be
fourteen days after service of the notice of registration hereinafter mentioned
and when the judgment debtor is or is ordinarily resident out of the
jurisdiction of the Supreme Court shall depend on the distance from
Melbourne of the place where the judgment debtor resides, and the postal
facilities between Melbourne and that place and shall ordinarily be the
same time as is limited for entering appearance after service out of the
jurisdiction of a writ of summons or notice thereof.

7. The register of judgments ordered to be registered under the Act Toe register.
shall be kept in the Prothonotary’s office by or under the direction of the
Prothonotary. The judgment shall be registered therein in accordance with
the order giving leave to register it.

8. The register shall be arranged in alphabetical order in the surname Form ot
of the judgment debtor and there shall be entered in the register the date e
of. the order for registration and of the registration the name, title, trade
or business and usual or last known place of abode or business of the
judgment debtor and judgment creditor and the amount for which the
judgment is signed and any special directions in the order for registration
as to such registration or execution thereon and the particulars of any
execution issued thercon.

9. Notice in writing of the registration of the judgment together with Noticeof
a copy of the order giving leave to register must be served on the judgment
debtor within a reasonable time after such registration. ~Such service shall
be in such manner as the judge may at any time direct and the judge
may direct service out of the jurisdiction or substituted service either
within or without the jurisdiction. If there be no direction by the judge
service shall be personal.

10. The notice of registration shall contain full particulars of the Fom of
judgment registered and of the order for such registration and shall state
the name and address of the judgment creditor or of his solicitor or agent
on whom and at which service of any summons issued by the judgment
debtor may be served. The notice shall state that the defendant is
entitled if he has grounds for doing so to apply to set aside the registration
and shall also state the number of days for applying to set aside the

registration limited by the order giving leave to register.

11. The party serving the notice shall within three days at most Tomemest

after such service indorse on the notice or a copy or duplicate thereof the
day of the month and week of the service thereof otherwise the judgment
creditor shall not be at liberty to issue execution on the judgment ;. and
every affidavit ,of service of such notice shall mention the day on which
such indorsement was made. This rule shall apply to substituted as well
as other service. The three days limited by this rule may under special
circumstances be extended by order of a Judge.

* 12. The judgment debtor may at any time within the time limited Application

by the order apply by summons to a judge to set aside the registration reistration.
or to suspend execution on the judgment and the judge on such application
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if satisfied that the case comes within one of the cases in which under
Section 181 (2) of the Act no judgment can be ordered to be registered or
that it is not just or convenient that the judgment should be enforced in
Victoria or for other sufficient reason may order that the registration be
set aside or execution on the judgment suspended either unconditionally or
on such terms as he thinks fit and either altogether or until such time as
he shall direct: Provided that the Judge may allow the application to
be made at any time after the expiration of the time herein mentioned.

13. The summons referred to in Rule 12 shall be intituled in the same
manner as the affidavit referred to in Rule 3.

14. No execution shall issue on a judgment registered under the Act
until after the expiration of the time limited for applying to sct aside the
registration : Provided that the Judge who makes the order for such
registration or a Judge at Chambers may at any time order that the
execution shall be suspended for a longer time.

15. Any party desirous of issuing execution on a judgment registered
under the Act must file in the Prothonotary’s office an affidavit of the
service of the notice of registration and of a copy of the order authorizing

- registration. .

16. A writ of execution on a judgment registered under the Act may
be thus varied :—Instead of ““ which said sum of money and interest were
lately before us in our Supreme Court,” &c., insert ‘“ which said sum of
money and interest were lately in_____ _ (describing the
court In- which judgment was obtained),” &c., “and which judgment has
been duly registered in our Supreme Court pursuant to the Supreme Court
Aet 1928.” :

17. Any application under Section 182 of the Act for a certified copy
of a judgment obtained in the Supreme Court shall he made ex parte to a
Judge on an affidavit made by the judgment creditor or his solicitor giving
the particulars of the judgment and showing that the judgment debtor is
resident in some (stating what) part of His Majesty’s Dominions outside
Victoria to which the‘Act extends and stating to the best of his information
and belief the title, trade, business or occupation of the judgment creditor
and judgment debtor respectively and their respective usual or last known
places of abode or business.

18. The certified copy of the judgment shall be an office copy and
shall be sealed with the seal of the Supreme Court and shall be certified by
the Prothonotary as follows :— -

“T certify that the above copy judgment is a true copy of a
judgment obtained in the Supreme Court of the State of Victoria
and this copy is issued in accordance with section 182 of the Supreme
Court Act 1928.

(Signed) *
Prothonotary of the Supreme Court.
of the State of Victoria.

19. In this Order the expression ““the Act > mearis the Supreme Court
Act 1928 and the definitions contained in Section 179 (1) of the Act shall

.apply. .

(it
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Orper XLIL
EXECUTION,

1. Whenever any person is by any judgment or order directed to pay
any money or deliver up or transfer any property real or personal to another,
it shall not be necessary to make any demand thereof, but the person so
directed shall be bound to obey such judgment or order upon being duly
served with the same without demand.

2. Where any person who has obtained any judgment or order upon
condition does not perform or comply with such condition, he shall be con-
sidered to have waived or abandoned such judgment or order so far as the
same is beneficial to himself, and any other person interested in the matter
may on breach or non-performance of the condition take either such pro-
ceedings as the judgment or order may in such case warrant, or such pro-
ceedings as might have been taken if no such judgment or order had been
made, unless the Court or a Judge shall otherwise direct.

3. A judgment for the recovery by or payment to any person of money
may be enforced by any of the modes by which a judgment or decree for
the payment of money might have been enforced in the Court at the time of
the passing of The Judicature Act 1883.

4. A judgment for the payment of money into Court may be enforced
by writ of sequestration, or in cases in which attachment is authorized by
law, by attachment.

5. A judgment for the recovery or for the delivery of the possession of For

land may be enforced by writ of possession.

6. A judgment for the recovery of any property other than Jand or
money may be enforced : —

(a) By writ for delivery of the property :
(b) By writ of attachment :
(¢) By writ of sequestration.

7. A judgment requiring any person to do any act other than the
payment of money, or to abstain from doing anything, may be enforced by
a writ of attachment, or by committal.

8. In these Rules the term © writ of execution ” shall include writs of
fieri facias, capias, sequestration, and attachment, and all subsequent writs
that may issue for giving effect thereto. And the term “issuing execution
against any party ”’ shall mean the issuing of any such process against his
person or property as under the preceding Rules of this Order shall be
applicable to the case.

9. Where a judgment or order is to the effect that any party is entitled
to any relief subject to or upon the fulfilment of any condition or con-
tingency, the party so entitled may, upon the fulfilment of the conditicn or
contingency, and demand made upon the party against whom he is entitled
to relicf, apply to the Court or a Judge for leave to issue execution against
such party. And the Court or Judge may, if satisfied that theright to relief
has arisen according to the terms of the judgment or order, order that
execution issue accordingly, or may direct that any issue or question necessary
for the determination of the rights of the parties be tried in any of the ways
in which questions arising in an action may be tried.
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11. No writ of execution shall be issued without the production to the
officer by whom the same should be issued of the judgment or order upon
which the writ of execution is to issue, or an office copy thereof, showing
the date of entry. And the officer shall be satisfied that the proper time
has elapsed to entitle the party to execution.

12. No writ of execution shall be issued without the party issuing it, or
his solicitor, filing a precipe for that purpose. The pracipe shall contain
the title of the action, the reference to the record, the date of the judgment,
and of the order (if any) directing the execution to be issued, the names of
the parties against whom, or of the firm against whose goods, the execution
18 to be issued ; and shall be signed by or on behalf of the solicitor of the
party issuing it, or by the party issuing 1t,if he doso in person. The forms in
Appendix G shall be used, with such variations as circumstances may require.

13. Every writ of execution shall be indorsed with the name and place
of abode or office of business of the solicitor actually suing out the same,
and when the solicitor actually suing out the writ shall sue out the same as
agent for another solicitor, the name and place of abode of such other solicitor
shall also be indorsed upon the writ; and in case nosolicitor shall be employed
to issue the writ, then it shall be indorsed with a memorandum expressing
that the same has been sued out by the plaintiff or defendant in person, as
the case may be, mentioning the city, town, shire, parish, or borough, and
also the name of the street, and number of the house of such plaintiffs or
defendant’s residence, if any such there be.

14. Every writ of execution shall bear date of the day on which it is

issued. The forms in Appendix H shall be used, with such variations as
circumstances may require. .

15. In every case of execution the party entitled to execution may

levy the poundage, fees, and expenses of execution, over and above the sum
recovered. : :

15a. In every case of execution against any freehold land or chattel real,
or against any land, lease, mortgage, or charge the party entitled to execution
may, over and above the sum recovered, and in addition to the poundage,
fees and expenses mentioned in Rule 15, levy the fees and expenses properly
paid on registering the judgment, or lodging the writ of fieri facias against
the freehold land or chattel real, or against the land, lease, mortgage, or
charge sought to be affected by the execution, together with the sum of One
pound one shilling for the costs thereof. ‘

158. The party or his solicitor requiring the Sheriff to levy for fees,
expenses, and costs under the last preceding Rule shall file with the Sheriff
a specific direction in writing requiring him so to levy, together with a receipt
from the Collector of Imposts under the Stamps Act 1928 or other proper
officer showing the amount of the fees which have been paid, and for which in
addition to the fixed charge for costs the levy is so to be made.

16. Every writ of execution for the recovery of money shall be indorsed
with a direction to the Sheriff or other officer or person to whom the writ is
directed to levy the amount really due and payable and sought to be recovered
under the judgment, or order, stating the amount, and also to levy interest
thereon atthe rate of £8 per cent. per annum from the time when the judgment

v 2
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or order was entered'or made ; provided that in cases where there is an agree-
ment between the parties as to the rate of interest that shall be secured by
the judgment or order then the indorsement may be accordingly to levy the
amount of interest so agreed.

16a. Every writ of fi. fa. shall be indorsed as follows :—

Levy £ , and £ for costs of execution and
also interest on £ at 8 per cent. per annum [or other
agreed rate] from the " day of till

payment, besides Sheriff’s poundage, officer’s fees, costs of levying,
the fees, expenses, and costs mentioned in Order XLIIL., Rule 154,
if and when incurred, and all other legal incidental expenses.

17. Every person to whom any sum of money or any costs shall be payable
under a judgment or order shall as soon as the money or costs shall be payable
be entitled to sue out one or more writ or writs of fiers facias to enforce pay-
ment thereof, subject nevertheless as follows :—

(@) If the judgment or order is for payment within a period therein
mentioned, no such writ as aforesaid shall be issued until after
the expiration of such period.

(b) The Court or Judge may at or after the time of giving judgment
or making an order stay execution until such time as they or
he shall think fit.

18. Upon any judgment or order for the recovery or paymeng of a sum
of money and costs, there may be, at the election of the party entitled
thereto, either one writ or separate writs of execution for the recovery of the
sum and for the recovery of the costs, but a second writ shall be only for
costs, and shall be issued not less than eight days aiter the first writ.

19. A party who has obtained judgment or an order not being a judg-
ment for payment of money or costs, or for the recovery of land, may issue

execution In fourteen days, unless the Court or a Judge shall order execution

to issue at an earlier or later date with or without terms.

194. In all cases in which judgment shall have been entered up in pur-
suance of any warrant of attorney or cognovit actionem, the plaintiff, hisagent
or solicitor, shall, before he sue out execution thereon, file an affidavit setting
forth the amount actually due and payable to the plaintiff under such judg-
ment.

198. When any judgment is signed on a cognovit or Judge’s order
authorizing the plaintiff to sign judgment, no declaration to ground such
judgment shall be necessary or allowed on taxation of costs.

20. A writ of execution if unexecuted shall remain in force for one year
only from its issue, unless renewed in the manner hereinafter provided ; but
such writ may, at any time before its expiration, by leave of the Court or a
Judge, be renewed, by the party issuing it, for one year from the date of
such renewal, and so on from time to time during the continuance of the
renewed writ, either by being marked with a seal of the Court bearing the
date of the day, month, and year of such renewal, or by such party giving a
written notice of renewal to the sheriff, signed by the party or his solicitor,
and bearing the like seal of the Court; and a writ of execution so renewed
shall have effect, and be entitled to priority, according to the time of the
original delivery thereof.
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21. The production of a writ of execution, or of.the notice renewing
the same, purporting to be marked with such scal as in the last preceding
Rule mentioned, showing the same to have been renewed, shall be primd facie
evidence of its having been so renewed.

22. As between the original parties to a judgment or order execution
may issue at any time within six years from the recovery of the judgment
or the date of the order.

23. In the following cases, viz. :—

(@) Where six years have elapsed since the judgment or date of the
order or any change has taken place by death or otherwise in the
parties entitled or liable to execution :

(b) Where a husband is entitled or liable to execution upon a judg-
ment or order for or against a wife:

(¢) Where a party is entitled to execation upon a judgment of assets
wn futuro :

(d) Where a party is entitled to execution against any of the share-
holders of a joint stock company upon a judgment recorde:l
against such company, or against a public officer or other person
representing such company—

the party alleging himself to be entitled to execution may apply on summons
for leave to issue execution accordingly. And the Judge may, if satisfied
that the party so applying is entitled to issue execution, make an order to
that effect, or may order that any issue or question necessary to determine
the rights of the parties, shall be tried in any of the ways in which any
question in an action may be tried. And in either case the Judge may
impose such terms, as to costs or otherwise, as shall be just.

24. Bvery order of the Court or a Judge, in any cause or matter, may
be enforced against all persons bound thereby in thesame manner asa judgment
to the same effect.

26. Any person not being a party to any cause or matter, who obtains
any order or in whose favour any order is made, shall be entitled to enforce
obedience to such order by the same process as if he were a party to such
cause or matter, and any person not being a party to a cause or matier
against whom obedience to any judgment or order may be enforced, shall
be liable to the same process for enforcing obedience to such judgment or
order as if he were a party to such cause or matter.

27. No proceeding by auditd quereld shall hereafter be used ; but any
party against whom judgment has been given may apply to the Court or a
Judge for a stay of execution or other relief against such judgment, upon

the ground of facts which have arisen too late to be pleaded ; and the Court-

or Judge may give such relief and upon such terms as may be just.

28, Nothing in this Order shall take away or curtail any right hereto-
fore existing to enforce or give effect to any judgment or order in any manner
or against any person or property whatsoever.

29. Nothing in this Order shall affect the order in which writs of execution
may be issued. : ‘

~

/
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30. If a mandamus, granted in an action or otherwise, or a mandatory
order, injunction, or judgment for the specific performance of any contract
be not complied with, the Court or a Judge, besides or instead of proceedings
against the disobedient party for contempt, may direct that the act required
to be done may be done so far as practicable by the party by whom the judg-
ment or order has been obtained, or some other person appointed by the Court
or Judge, at the cost of the disobedient party, and upon the act being done,
the expenses incurred may be ascertained in such manner as the Court or a
Judge may direct, and execution may issue for the amount so ascertained,
and costs. ,

31. Any judgment or order against a corporation wilfully disobeyed
may, by leave of the Court or a Judge, be enforced by sequestration against
the corporate property, or by attachment against the directors or other
officers thereof, or by writ of sequestration against their property.

31A. An award may with the leave of the Court or a Judge and on such
terms as may be just, be enforced at any time though the time for moving to
set it aside has not elapsed.

32. Where a judgment or order is for the recovery or payment of money,
the party entitled to enforce it may apply to the Court or a Judge for an
order that the debtor liable under such judgment or order, or in the case
of a corporation that any officer thereof, be orally examined as to whether
“any and what debts are owing to the debtor, and whether the debtor has
any and what other property or means of satisfying the judgment or order
before a Judge or before an officer of the Court, as the Court or Judge shall
appoint; and the Court or Judge may make an order for the attendance
and the examination of such debtor, or of any other person, and for the
production of any books or documents.

33. In case of any judgment or order other than for the recovery or
payment of money, if any difficulty shall arise in or about the execution or
enforcement thereof, any party interested may apply to the Court or a Judge,
and the Court or Judge may make such order thereon for the attendance
and examination of any party or otherwise as may be just. '

34. The costs of any application under the last two preceding Rules or
either of them, and of any proceedings arising from or incidental thereto,
shall be in the discretion of the Court or a Judge, or in the discretion of such
officer as in Rule 32 mentioned, if thé¢ Court or a Judge shall so direct.

35. Upon a satisfaction piece, duly signed and attested in accordance
with section 178 of the Supreme Court Act 1928, being presented to the
Prothonotary he shall file the same and enter satisfaction in the action-book
against the entry of the said judgment, and no roll shall be required to be
carried in for the purpose of entering satisfaction on a judgment.

36. For the purpose of obtaining a Judge’s order for the entry of a
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memorandum of satisfaction on a bill of sale or copy thereof, it shall be @i

requisite only to produce to the Judge a satisfaction piece in the form herein-
after prescribed, and such satisfaction piece shall be signed by the party or
parties acknowledging the same, or their personal representatives, and such
signature or signatures shall be witnessed by a practising solicitor of this

Court expressly named by him or them and attending at his or their request_
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to inform him or them of the nature and effect of such satisfaction piece
before the same is signed, and which solicitor shall declare himself in the
attestation thereto to be the solicitor for the person or persons so .signing
the same, and state he is witness as such solicitor ; and In cases where the
satisfaction piece is signed by the personal representatives of the deceased,
his representative character shall be proved in such manner as the Judge may
direct. ' '

37. Every such satisfaction piece and Judge’s order respectively shall
be on the same piece of paper and in the forms following (that is to say) :—

Satisfaction 1s hereby acknowledged by me [O.P., executor of’

the last will and testament of] 4.B. of a bill of sale dated the

day of One thousand nine hundred and
and made between C.D. of the one part and the said 4.B. of the other
part, and numbered in the office of the Registrar-General ; and

I do hereby expressly nominate and appoint E.F. solicitor to witness
and attest my execution of this acknowledgment of satisfaction.

Signed by the said 4.B. in the presence of ) '
E.F., of &c., one of the solicitors of the
Supreme Court of Victoria; and I hereby
declare myself to be solicitor for and on behalf
of the gaid 4.B., expressly named by him and | Signature—
attending at his request to inform him of the
nature and effect of this acknowledgment of Date—
satisfaction (which I accordingly did before the
same was signed by him), and I also declare
that I subscribe my name hereto as such solicitor

Signature of solicitor—

Upon reading the foregoing satisfaction piece I do order that a
memorandum of satisfaction be written upon the bill of sale therein
described or copy thereof.

Dated this day of

Signed—

38, If the form of satisfaction piece hereinbefore prescribed shall not be
followed, no order will be made that a memorandum of satisfaction be written
on the bill of sale or copy thereof without a previous summons to show cause,
and no costs shall be allowed for any memorandum of satisfaction not in
substance in compliance with this form without the special order of a Judge.

39. A satisfaction piece by a corporation or company shall be under
the seal of such corporation or company, and in the form prescribed by Rule
35¢, with such variations as circumstances may require. .

Orper XLIII.
WRITS OF FIERI FACTAS AND SEQUESTRATION.

1. A writ of fleri fucias shall have the same foree dnd effect as the like
writ has heretofore had, and shall be executed in the same manner in which
the like writ has heretofore been executed.

2. Where it appears, upon the return of any writ of fieri facius, that
the sheriff or other officer has by virtue of such writ seized, but not sold,
any goods of the person directed to pay a sum of money or costs, the

Ty
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person to whom such sum of monev or costs is payable shall; immediately
after such writ with such rveturn shall have been filed as of record, be at
liberty to suc out a writ of venditioni exponas.

3. Writs of venditioni exponas, distringas nuper vice comitem, and all
other writs iu aid of a writ of fleri fucins, may be issued and executed in
the same cases and in the same manner as heretofore.

4, Where any person is by any judgment or order directed to pay
money into Court or to do any other act in a limited time, and after due
service of such judgment or orvder refuses or neglects to obey the same
according to the exigency thereof, the person prosccuting such judgment or
order shall, at the expiration of the time limited for the performance thereof,
be entitled, without obtaining any order for that purpose, to issue a writ of
sequestration against the estate and effects of such disobedient person. Such
writ of sequestration shall have the same effect as a writ of sequestration
issned out of the Court in its Kquitable Jurisdiction previously to the
commencement of The Judicature Acté 1883 had, and the proceeds of such
sequestration may be dealt with in the same manner as the proceeds of writs
of sequestration have heretofore been dealt with by the Court.

5. No subpeena for the payment of costs, and, unless by leave of the
Court or a Judge, no sequestration to enforce such payment, shall be issued.

Orper XLIV.
ATTACHMENT. . .
1. A writ of attachment shall have the same effect as a writ of attach-
ment issued out of the Court in its liquitable Jurisdiction previously to
the commencement of The Judicature Act 1883 had.

2. No writ of attachment shall be issued without the leave of the Court
or a Judge, to be applied for on notice to the party against whom the
attachment is to be issued.

Orner XLV,
ATTACHMENT OF DEBTS.

1. The Court or a Judge may, upon the ex parte application of any
person who has obtained a judgment or order for the recovery or payment
of money, either before or after any oral examination of the debtor liable
under such judgment or order, and upon affidavit by himself or his solicitor
stating that judgment has heen recovered, or the order made, and that it is
still unsatisfied, and to what amount, and that any other person is indebted
to such debtor, and is within the jurisdiction, order that all debts
owing or accruing from such third person (hereinafter called the garnishee)
to such debtor shall be attached to answer the judginent or order,
together with the costs of the garnishee proceedings; and by the same or
any subsequent order it may be ordered that the garnishee shall appear
before the Court or a Judge or an officer of the Court, as such Court or Judge
shall appoint, to show cause why he should not pay to the person who has
obtained such judgment or order the debt due from him to such debtor, or
so much thereof as may be sufficient to satisty the judgment or order, together
with the costs aforesaid. Af least seven days before the-day of hearing the

1829.—7
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order nusi shall be served on the garnishee or his solicitor, and, unless
otherwise ordered, on the judgment debtor or his solicitor, at least seven
days before the day of hearing. Service on the judgment debtor may be
made in manner provided by Order LXVIL, Rule 2, either at the address for
service, if the judgment. debtor has appeared in the action and given an
address for service, or on his solicitor, if he has appeared by solicitor, or if

" there has been no appearance then at his usual residence or place of business,
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or in such other manner as the Court or Judge may direct.

2. Service of an order that debts due or accruing to a debtor liable under
a judgment or order shall be attached, or notice thereof to the garnishee in such
manner as the Court or Judge shall direct, shall bind such debts in his hands.

3. If the garnishee does not forthwith pay into Court the amount due
from him to the debtor, liable under a judgment or order, or an amount
equal to the judgment or order, and does not dispute the debt due or claimed
to be due from him to such debtor, orif he does not appear upon summons,
then the Court or Judge may order execution to issue, and it may issue
accordingly, without any previous writ or process, to levy the.amount due
from such garnishee, or so much thereof as may be sufficient to satisfy the
judgment or order, together with the costs of the garnishee proceedings.

4. If the garnishee disputes his liability, the Court or Judge, instead of
making. an order that execution shall issue, may order that any issue or
question necessary for determining his liability be tried or determined in
any manner in which any issue or question in an action may be tried or
determined, or may refer the matter to the Chief Clerk or the Prothonotary.

5. Whenever in proceedings to obtain an attachment of debts it is
suggested by the garnishee that the debt sought to be attached belongs to
some third person, or that any third person has a lien or charge upon it, the

- Court or Judge may order such third person to appear, and state the nature
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and particulars of his claim upon such debt.

6. After hearing the allegations of any third person under such order,
as in Rule 5 mentioned, and of any other person whom by the same or any
subsequent order the Court or a Judge may order to appear, or in case of
such third person not appearing when ordered, the Court or Judge may order
execution to issue to levy the amount due from such garnishee, together with
the costs of the garnishee proceedings, or any issue or question to be- tried
or determined according to the preceding Rules of this Order, and may bar
the claim of such third person, or make such other order as such Court or
Judge shall think fit, upon such terms, in all cases, with respect to the lien
or charge (if any) of such third person, and to costs as the Court or Judge
shall think just and reasonable. - Co :

7. Payment made by or execution levied upon the garnishee under uny
such proceeding as aforesaid shall be a valid discharge to him as against the
debtor liable under a judgment or order to the amount paid or levied, although
such proceeding may be set aside, or the judgment or order reversed.

8. There shall be kept by the Prothonotary a debt-attachment bool,
and in such book entries shall be made of the attachment and proceedings
thereon, with names, dates, and statements of the amount recovered and
otherwise ; and copies of any entries made therein may be taken by any
person ‘upon application to the Prothonotary.
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9. The costs of any application for an attachment of debts and of any
proceedings arising from or incidental to such application, shall be in the
discretion of the Court or a Judge, and as regards the costs of the judgment
creditor shall, unless otherwise directed, be retained out of the money
recovered by him under the garnishee order, and in priority to the amount
of the judgment debt.

OrpEr XLVL
CHARGING ORDERS AND STOP ORDERS.

1. An order charging stock or shares may be made by the Courtror a
Judge, and the proceedings for obtaining such order shall be such as are
divected, and the effect shall be such as is provided by the Swpreme
Court Act 1928.

1A. Every summons by a separate judgment creditor of a partner for
an order charging his interest in the partnership property and profits under
section 27 of the Partnership Act 1928, and for such other orders as are thereby
authorized to be made, shall be served on the judgment debtor and on his
partners, or such of them as are within the jurisdiction ; and such service
shall be good service on all the partners, and all orders made on such summons
shall be similarly served.

1B. Every application which shall be made by any partner under the
same section shall be made by summons and such summons shall be served
on the judgment creditor and on the judgment debtor, and on.such of the
other partners as shall not concur in the application and as shall be within
the jurisdiction. Such service shall be good service on all the partners
and all orders made on such summons shall be similarly served.

3. In the following Rules of this Order the expression ‘company”
includes every public company, whether incorporated or not, and the expression
“stoek 7 includes shares, securities, and dividends thereon.

4. Any person claiming to be interested in any stock standing in the
hooks of a company may, on an affidavit by hiinself or his solicitor in the
Form No. 27 in Appendix B, with such variations as circumstances may
require, and on filing the same in the Prothonotary’s office with a notice
in the Form No.. 22 in the same Appendix, with such variations as
circumstances may require, and on procuring an office copy of the affidavit
and a duplicate of the filed notice, authenticated by the seal of such office,
serve the office copy and duplicate notice on the company.

5. There shall be appended to the aftidavit a note stating the person on
whose behalf it is filed, and to what address notices (if any) for that person
are to be sent.

6. All such notices shall he deemed to have been duly sent if
sent through the post by a prepaid letter dirccted to that person at the
address so stated, or at any suclh substituted address as hereinafter
mentioned, whether the person to whom the notice is sent is living or
not.

7. The address so stated may, from time to time, be altered by the
person by or on whose behalf the aftidavit is filed, but no notice sent by post
before the alteration to the address originally given or for the time being
substituted therefor shall be affected by any subsequent alteration. Any
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sich alteration of address may be made by service of a memorandum thereof
ou the company in the manner required for service of a notice under this
order. .

8. The service of the office copy of the aftidavit and of the duplicate
of the filed notice shall have the same force and effect as if these Rules had
not been made and a writ of distringas in respect of the stock had been duly
issued. T

9. A notice filed under Rale 4 of this Order may at any time be with-
drawvn by the person by whom or on whose behalf it was given on a written

-request signed by him or its operation may be made to ceasc by an order to

be obtained by motion on notice or by summons at chambers duly served by
any other person claiming to be interested in the stock sought to be
affected by the notice. '

10. If; whilst a notice filed under Rule + of this Order continues in
force, the company on whom it is served reccive from the person in whose
name the stock specified in the notice is standing, or from some person
acting on his bebalf or representing him, a request to permit the stock to he
transferred or to pay the dividends thereon, the company shall not by force
or in consequence of the service of the notice, be authorized without the
order of the Court or a Judge, to refuse to permit the trausfer to be made
or to withhold the payment of the dividends for more than eight days after
the date of the request.

11. If the person who files a notice under Rule 4 of this Order desires
to correct the description of the stock referred to in the filed notice, he may
file an amended notice and serve on the company a duplicate thereof sealed
with the seal of the Prothonotary’s office, and in that case the service of the
notice shall be deemed to have been made on the day on which the amended
duplicate is so served. :

12. Where any moneys or securities are in Court to the general credit
of any cause or matter, or to the account of any class of persons, and an
order is made to prevent the transfer or payment of such moneys or securi-
ties or any part thereof, without notice to the assignee of any person entitled
in expectancy or otherwise to any share or portion of such moneys or securities,
the person by whom any such order shall be obtained on the shares of such
moneys or securities affected by such order shall be liableat the discretion of
the Court or a Judge, to pay any costs, charges, and expenses which, by
reason of any such order having been obtained, shall be occasioned to any
party to the cause or matter, or any persons interested in any such moneys
or securlties.

13. Any person moving on notice, or taking out a summons for any
such order as aforesaid, shall not be required to serve such notice or summons
upon the parties to the cause or matter, or upon the persons interested in
such parts of the moneys or securities as are not sought to be affected by
any such order,

Oroer XLVIL
WRIT OF POSSESSION.

1. A judgment or order that a party do recover possession of any land
may be enforced by writ of possession in manner before the commencement
of The Judicature Act 1883 used in actions of ejectment in the Court.

.
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2. Where by any judgment or order any person therein named is directed
to deliver up possession of any lands te some other person, the person prose-
cuting such judgment or order shall, without any order for that purpose, be
entitled to sue out a writ of possession on filing an affidavit showing due
service of such judgment or order and that the same has not been obeyed.

3. Upon any judgment or order for the recovery of any land and costs
there may be either one writ or separate writs of execution for the recovery
of possession and for the costs, at the election of the successful party.

4. Upon due service of a judgment or order that a party do recover
possession of any land, the person prosecuting the same shall be entitled to
an order for a writ of assistance.

OrpER XLVIIL
WRIT OF DELIVERY.

1. Where it is sought to enforce a judgment or order for the recovery Ab

of any property other than land or money by writ of delivery, the Court or
a Judge may, upon the application of the plaintiff, order that execution shall
issue for the delivery of the property, without giving the defendant the
option of retaining the property upon paying the value assessed (if any),
and that if the property cannot be foynd, and unless the Court or a Judge
shall otherwise order, the sheriff shall distrain the defendant by all his lands
and chattels till the defendant deliver the property; or, at the option of the
plaintiff, th1t the sheriff cause to be made of the defendant’s goods the
assessed value (if any) of the property.

2. A writ of delivery shall be in the Form No. 10 in Appendix H; and
when a writ of delivery is issued, the plaintiff shall, either by the same or a
separate writ of execution, be entitled to have made of the defendant’s goods
the damages and costs awarded, and interest.

Orper XLVIIL (a).

ACTIONS BY AND AGAINST FIRMS AND PERSONS CARRYING ON BUSINESS IN
NAMES OTHER THAN THEIR OWN,

1. Any two or more persons clajming or being liable as co-partners and
carrying on business within the jurisdiction may sue or be sued in the name
of the respective firms, if any, of which such persons were co-partners at
the time of the accruing of the cause of action; and any party to an action
may in such case apply by summons to a Judge for a statement of the names
and addresses of the persons who were, at the time of the accruing of the
cause of action, co-partners in any such firm, to be furnished in such manner,
and verified on oath or otherwise, as the Judge may direct. .,

2. When a writ is sued out by partners in the name of their firm, the
plaintiffs or their solicitors shall, on demand in writing, by or on behalf of
any defendant, forthwith declare in writing the names and places of residence
of all the persons constituting the firm on whose behali the action is brought.
And if the plaintiffs or their solicitors shall fail to comply with such demand,
all proceedings in the action may, upon an application for that purpose, be
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Bervice,

stayed upon such terms as the Court or a Judge may direct. And when the
names of the partners are so declared, the action shall proceed in the same
manner and the same consequences in all respects shall follow as if they had
been named as the plaintiffs in the writ. But all the proceedings shall, never-
theless, continue in the name of the firm.

3. Where persons are sued as partners in the name of their firm under
Rule 1, the writ shall be served either upon any one or more of the partners
or at the principal place, within the jurisdiction, of the business of the part-
nership upon any person having at the time of service the control or manage-

,ment of the partnership business there; and, subject to these rules, such
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service shall be deemed good service upon the firm so sued, whether any of
the members thereof are out of the jurisdiction or not, and no leave to issue a
writ against them shall be necessary. Provided that in the case of a co-
partnership, which has been dissolved to the knowledge of the plaintiff before
the commencement.of the action, the writ of summons shall be served upon
every person within the jurisdiction sought to be made liable.

4. Where a writ is issued against a firm, and is served as directed by
Rule 3, every person upon whom it is served shall be informed by notice in
ertmg given at the time of such service, whether he is served as a partner
or as & person having the control or management of the partnership business,
or in both characters. In default of such notice, the person served shall be
deemed to be served as a partner. * .

5. Where persons are sued as partners in the name of their firm, they
shall appear individually in their own names; but all subsequent proceedings
shall, nevertheless, continue in the name of the firm. -

6. Where a writ is served under Rule 3 upon any person having the
control or management of the partnership business no appearance by him
shall be necessary unless he is a member of the firm sued.

7. Any person served as a pa,rtner under Rale 3 may enter an appearance
under protest, denying that he is a partner, but such appearance shall not
preclude the plaintiff from otherwise serving the firm and obtaining judgment
against the firm in default of appearance if no partner has entered an ‘tppedr-
ance in the ordinary form.

8. Where a judgment or order is agamst a firm, execution may issue—
(a) against any property of-the partpership within the jurisdiction ;
(b) against any person who has appeared in his own name under
Rule 5 or 6, or who has admitted on the pleadings that he is,
or who has been adjudged to be a partner ;
(¢) against any person who has been individually served, as a partner.
,with the writ of summons, and has failed to appear.
If the party who has obtained judgment or an order claims to be entitled to
issue executibn against any other person as being a member of the firm, he
may apply to the Court or a Judge for leave so to do; and the Court or
Judge may give such leave if the liability be not disputed, or if such liability
be disputed may order that the liability of such person’be tried and deter-
mined in any manner in' which ‘any issue or question in an action may be
tried and determined. But except as against any property of the partnei-
ship, a judgment against a firm shall not render liable, release, or otherwise

Pl
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affect any member thereof who was out of the jurisdiction when the writ
was Issued, and who has not appeared to the writ unless he has been made
a party to the action under the law relating to the service of writs and notices
out of the jurisdiction, or has been served within the jurisdiction after the
writ in the action was issued.

9. Debts owing from a firm carrying on business within the jurisdiction
may be attached under Order XLV., although one or more members of such
firm may be resident abroad. Provided that any person having the control

_or management of the partnership business or any member of the firm within
the jurisdiction is served with the garnishee order. An appearance by any
member pursuant to an order shall be a sufficient appearance by the firm.

10. The above rules shall apply to actions between a firm and one or
more of its members, and to actions between firms having one or more mem-
bers in common, provided such firm or firms carry on business within the
jurisdiction, but no execution shall be issued in such actions without leave
of the Court or a Judge, and on an application for leave to issue such execu-
tion all such accounts and inquiries may be directed to be taken and made,
and directions given, as may be just. '

11. Any person carrying on business within the jurisdiction in a name
or style other than his own name may be sued in such name or style as if it
were a firm name ; and, so far as the nature of the case will permit, all rules
relating to proceedings against firms shall apply. :

Orprr XLIX.
I.—ARRANGEMENT OF BUSINESS.

1. All such arrangements as may be necessary or proper for the
transaction or distribution of the business from time to time pending
before the Court shall be made by and under the direction of the Judges
of the Court, and in case of difference among them, in such manner as the
majority of the said Judges shall determine. ‘

I[I.—TRANSFERS AND CONSOLIDATION,

2. Any cause or matter may at any stage be transferred from one Judge
to another Judge by an order of the Chief Justice.

3. Causes or matters may be consolidated by order of the Court or a
Judge. ‘

OrnEr L.

I.—INTERLOCUTORY ORDERS AS TO MANDAMUS INJUNCTIONS OR INTERIM
PRESERVATION OF PROPERTY, ETC. )

1. When by any contract a primd facie case of liability is established,
and there is alleged as matter of defence a right to be relieved wholly or
partially from such liability, the Court or a Judge may make an ovder for
the preservation or interim custody of the subject-matter of the litigation, or
may order that the amount in dispute he brought into Court or otherwise
secured. .
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2. It shall be lawful for the Court or a Judge, on the application of any
party to any cause or matter, to make any order for the sale, by any person
or persons named in such order, and in such manner and on such terms as
to the Court or Judge may seem desirable, of any goods, wares, or
merchandise which may he of a perishable nature or likely to injure from
keeping, or which for any other just and sufficient reason it may be
desirable to have sold at once.

3. It shall be lawful for the Court or a Judge, upon the application of

any party to a cause or matter, and upon such teris as may be just, to make,

any order for the detention, preservation, or inspection of any property or
thing, being the subject of such cause or matter, or as to which any question
may arise thercin, and for all or any of the purposes aforesaid, to authorize

any persons to enter upon or into any land or building in the possession of

any party to such cause or matter, and for all or any of the purposes afore-
said, to authorize any samples to be taken, or any observation to be madc or
experiment to he tried, which may seem necessary or expedient for tle
purpose of obtaining full information or evidence.

4. Tt shall be lawful for any Judge by whom any cause or matter may
be heard or tried with or without a jury, or before whom as a member of
the Full Court any cause or matter may be brought by way of appeal, to
inspect any property or thing concerning which any question may arise
therein.

5. The provisions of Rule 3 of this Order shall apply to inspection by a
jury, and in such case the Court or a Judge may make all such orders upon
the Sheriff or other person as may be necessary to procurve the attendance
of & jury at such time and place and in such manner as they or he may
think fit. :

6. An application for an order under section 62, sub-section (3), of the
Supreme Court Act 1928, or under Rules 2 or 3 of this Order, may be
made to the Court or a Judge by any party. If the application be by
the plaintiff for an order under the said sub-section (3), it may be made
either ex parte or with notice, and if for an order under the said Rules 2 or
3 of this Order it may he made after notice to the defendant at any time
after the issue of the writ of summons, and if it be by any other party,
then on notice to the plaintiff, and at any time after appearance by the party
making the application. C

7. An application for an order under Rule 1 may be made by the
plaintiff at any time after his right thereto appears from the pleadings; or,
if there be no pleadings, is made to appear by affidavit or otherwise to the
satisfaction of the Court or a Judge. '

8. Where an action is brought to recover, or a defendant in his defence
seeks by way of counter-claim to recover specific property other than land,
and the party from whom such recovery is sought does not dispute the title
of the party seeking to recover the same, but claims to retain the property
by virtue of a lien or otherwise as security for any sum of money, the Court
or a Judge may, at any time after such last-mentioned claim appears from the
pleadings, or, if there he no pleadings, by affidavit or atherwise to the satis-
faction of such Court or Judge, order that the party claiming to recover the
property be at liberty to pay into Court, to abide the event ot the action, the

Y
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amount of money in respect of which the lien or security is claimed, and such
further swun (if any) for interest and costs as such Court or Judge may direct,
and that upon such payment into Court being made, the property claimed bhe
given up to the party claiming it.

9. Where any real or personal property shall form the subject of any
procecdings in the Court, and the Court or Judge shall be satistied that the
same will be more than sufficient to answer all the claims thereon which
ought to be provided for in such action, it shall be lawful for the Court or
Judge at any time after the commencement of such proceedings to allow the

partics interested thevein, or any one or more of them, the whole or part of

the annual income of such veal property, or a part of such personal property,
or the whole or part of the income thereof, up to such time as the Court
or Judge shall direct, and for that purpose to make such orders as may
appear to the Court or Judge necessary or expedient.

10. Whenever in an action for the administration of the estate of a
deceased person, or cxecution of the trusts of a written instrument, a sale is
ordered of any property vested in any executor, administrator, or trustee,
the conduct of such sale shall be given to such executor, adininistrator, or
trastee, unless the Court or a Judge shall otherwise direct.

11. No writ of injunction shall be issued. An injunction shall be by a
judgment or order, and any such judgment or order shall have the effect
which a writ of injunction previously had.

12. In any cause or matter in which an injunction has been or wmight
have been claimed, the plaintiff may, befove or after judgment, apply for an
injunction to restrain the defendant or respondent from the repetition or
continuance of the wrongful act or breach of contract complained of, or from
the commission of any injury or breach of contract of a like kind relating
to the same property or right, or arising out of the same contract; and the
Court or a Judge may grant the injunction, either upon or without termns,
as may be just.

13. Leave to compound a penal action shall not he given in cases where
part of the penalty goes to the Crown, unless notice shall first have been
given to the proper officer; but in other cases it may be given without notice
to any officer. ’

4. The order to compound a penal action shall expressly state that the
defendant undertakes to pay the sum for which the Court has given him leave
to compound the action.

15. When leave is given to compound a penal action, where part
of the penalty goes to the Crown, the King’s half of the composition shall
be paid into the hands of the Prothonotary for the use of His Majesty.

_ I1.—RECEIVERS.

154. In cvery case in which an application is made for the appointment
of a receiver by way of equitable execution, the Court or a Judge in deter-
mining whether it is just or convenient that such appointment should be
made shall have regard to the amount of the debt claimed by the appli-
cant, to the amount which may probably be obtained by the receiver, and
to the probable cost of his appointment. and may, it they or he shall
think fit, direct any inquiries on these or other matters before making the
appointment.
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16. Where an order is made directing a receiver to he appointed, unless
otherwise ordered, the person to be appointed shall first give security, to be
allowed by the Court or a Judge, and taken before a person authorized to
administer oaths, duly to account for what he shall receive as such receiver,
and to pay the same as the Court or Judge shall direct; and the person so to
be appointed shall, unless otherwise ordered, be allowed a proper salary or
allowance. Such security shall be by recognizance in the Form No. 21 in
Appendix L, unless the Court or a Judge shall otherwise order.

16a. Where the amount for which security is.to be gi\:qn does not
exceed £500, such security may he given by an undertaking in the form
specified in the Appendix to these Rules, which. may he cited as Form No.
214 of Appendix L of the Rules of the Supreme Court. Such undertaking
shall he signed by the receiver and his surety or suretics, or. in the case of
a guarantee or other company, shall be sealed with the seal of stich com-
pany, or otherwise duly executed. The undertaking shall be filed in the
office of the Prothonotary, and kept as of record until 'the same shall have
been duly.vacated. : :

17. Where any judgment or order is pronounced: or made in Court
appointing a person therein named to be receiver, the Court or a Judge may
adjourn to Chambers the cause or matter then pending, in order that the
person named as receiver may give security'as in the last preceding Rule
mentioned, and may thereupon direct such judgment or order to be drawn up.

18." When a receiver is appointed with a direction that he shall pass
accounts, the Court or Judge shall fix the days upon which he shall (annually,
or at longer or shorter periods) leave and pass such_accounts, and also the
days upon which he shall pay the balances appearing duc on the accounts
so left, or such part thereof as shall be certified as proper to-be paid by him,
and, with respect to any such receiver as shall neglect to Ieave and pass his
aceounts and pay the balances thereof at the times so to be fixed for that
purpose as aforesaid, the Judge, before whom any such receiver is to account,
may from time to time when his subsequent accounts are produced to be
examined and passed disallow ‘the salary therein claimed by such receiver ;
and may also, if he shall think fit. charge him with interest at the rate of
£8 per cent. per annum upon the balances so neglected to be paid by him
during the time the 'same shall appear to have remained in the hands of any
such receiver. -

19. Receivers’ accounts shall be in the Form No. 14 in Appendix L,
with such variations as circumstances may require. : :

20. Every receiver shall leave in Chambers his account, together with
an affidavit verifying the same’in the Form No. 22 in Appendix L, with such
variations as circumstances may require. An appointment shall thereupon
be obtained by the plaintiff’ or person having the conduct of the cause for
the purpose of passing such account.

21. In case.of any receiver failing to leave any account or affidavit, or
to pass such account, or to. make any payment, or otherwise; the, receiver or
the parties, or any of them, may be required to attend at Chambers to show
cause why such account or affidavit has not been left, or such account
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passed, or such payment made, or any other proper proceeding taken, and
thereupon such directions as shall be proper may be given at Chambers or
by adjournment into Court, including the discharge of any receiver and
appointment of another, and payment of costs.

92, When a receivership has been completed, the hook containing the
accounts shall be deposited in the Prothonotary’s office.

[II.-——LIQUIDATORS, GUARDIANS, AND COMMITTEES.

23. The accounts of liquidators shall be passed and verified in the same
manner as is by this Order dirccted as to recetvers’ acrounts.

24, The accounts of guardians and of committees of persons of unsound
mind shall be passed and verified in the same manner as is by this Order
directed as to receivers’ accounts.

Orner LI
SALES BY THE COURT.

1. If in any cause or matter relating to any real estate it shall appear
necessary or expedient that the real estate or any part thereof should be
sold, the Court or a-Judge may order the same to be sold, and any party
hound by the order and in posscssion of such’ estate, or in receipt of the
rents or profits thereof, shall he compelled to deliver up such possession or
receipt to the purchaser, or such other person as may be thereby directed.

1a. In all cases where a sale, mortgage, partition or exchange is
ordered, the Court or a Judge shall have power, in addition to the .power
already existing, with a view to avoiding expense or delay, or for other good
reason, to authorize the same to be carried out, either as at present—
(¢) by laying proposals before the Judge in Chambers for his
sanction ; or _
(6) by proceedings altogether out of Court, any moneys produced
thereby being paid into Court or to trustees, or otherwise dealt
with as the Judge in Chambers may order.

Provided always, that the Judge shall not authorize the said proceedings
altogether out of the Court, unless and until he is satisfied, by such evidence
as he shall deem sufficient, that all persons interested in the estate to be
sold, mortgaged, partitioned, or exchanged are hefore the Court, or are bound
by the order for sale, mortgage, partition, or exchange, and every order
authorizing the said proccedings altogether out of Court shall he prefaced
by a declaration that the Judge is so satisfied as aforesaid, and a statement
of the evidence upon which such declaration is made.

1. In debenture-holders’ actions, where the debenture-holders are
entitled to a charge by -virtue of the debentures, or of a trust deed, or
otherwise, and the plaintiff is suing on behalf of himself and other deben-
ture-holders, and where the Judge is of opinion that there must eventually
he a sale, he may in his discretion direct a sale hefore judgment, and also
after judgment, before all the persons interested are ascertained, whether
served or not.
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3. Where a judgment or order is given or made, whether in Court
or in Chambers, directing any property to be sold, unless otherwise ordered,
the same shall be sold with the approbation of the Judge to the hest
purchaser that can be got for the same, to be allowed by the Judge; and all
proper parties shall join in the sale and conveyance as the Judge shall direct.

4. Affidavits for the purpose of enabling the Judge to fix reserved
biddings shall state the value of the property by reference to an exhibit
containing such value, so that the value may not he disclosed hv the
affidavit when filed.

5. As soon as particulars and couditions of sale settled at Chambers
have been printed, two prints thereof, certified by the solicitor to be correct
prints of the particulars and conditions settled at the Judge’s Chambers,
shall he left at Chambers. -

6. An office copy of the affidavit of the person appointed to sell of the
result of the sale, with the hidding paper and particulars therein referred to,
shall be left at Chambers at least one clear day hefore the day appointed for
settling the certificate of the result of the sale.

7. The Court or a Judge may require or reccive the opinion
of counsel for his aid and assistance in the investigation of the title
to an estate with a view to. an investment of money in the
purchase, or on mortgage .thereof, or with a view ‘to the sale thereof,
or to the scttlement of a draft of a conveyance, mortgage, scttlement,
conditions of sale, or other instrument, or any other matter which the Court
or a Judge may think fit to refer.

8. Any party miay object to any opinion’ of any such counsel and
thereupon the point in dispute shall be disposed of by the Court or by the
Judge aceording to the nature of the case.

OsrpEr LIL
MOTIONS AND OTHER APPLICATIONS,

1. Where hy these Rules any application is authorized to he made to
the Court or a Judge, such application, if made in Court, shall be made by
motion, and no petition shall be presented except where expressly required
by Act of Parliament.

2. No motion or application for a rule #isi or order to show cause shall
hereafter he made in any action, or (@) to set aside, remit, or enforce an
award, or (4) for attachment, or (¢) to answer the matters in an affidavit, or
() to strike oft’ the rolls, or (¢) against a sheriff to pay money levied under
an execution.

3. Except where according to the practice existing at the time of the
passing of The Judicature Act 1583 any order or rule might be made absolute
ex parte in the first instance, and except where, notwithstanding Rule 2, a
motion, orapplication, may be made for an order to show eause only, no motion
shall be made without previous notice to the parties affected therehy. But the
Court or Judge, if satisfied that the delay caused hy proceeding in the
ordinary way would or might entail irreparable or serious mischicf, may
make any order ex parfe upon such terms as to costs or otherwise, and
subject to such undertaking (if any) as the Court or Judge may think just;
and any party affected by such order may move to set it aside.
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4. Every notice of motion to set aside, remit, or enforce an award or
for attachwment or committal, or to strike off the rolls, shall state in general
terius the grounds of the application; and where any such motion is founded
on evidence by affidavit, a copy of any affidavit intended to be used shall be
served with the notice of motion.

5. Unless the Court or Judge give leave to the contrary there must be
at least two clear days between the service of a notice of motion and the.
day named in the notice for hearing the motion.  Provided that in applica-
tions to answer the matters in an affidavit or to strike off the rolls, the
notice of motion shall be served on the parties not less than ten clear days
hefore the time fixed by the notice for making the motion.

6. If on the hearing of a motion or other application the Court or
Judge shall be of opinion that any person to whom notice has not been
given ought to have or to have had such notice, the Court or Judge may
either dismiss the motion or application, or adjourn the hearing thercof, in
order that such notice may be given, upon such terms (if any) as the Court
or Judge may think fit to impose. T

7. The hearing of any motion or application may from time to time be
adjourned upon such terms (if any) as the Court or Judge shall think fit.

8. The plaintiff' shall, without any leave, be at liberty to serve any
notice of motion or other notice, or any petition or summons upon any
defendant, who, having been duly served with a writ of summons to appear,
has not appeared within the time limited for that purpose.

9. The plaintiff may, by leave of the Court or a Judge, to he ohtained
ex partfe, serve any notice of motion upon any defendant along with the
writ of summons, or at any time after service of the writ of summons and
hefore the time limited for the appearance of such defendant.

11. No order shall issue for the return of any writ or to bring in the
body of a person ordered to be attached or committed; but a notice from
the person issuing the writ or obtaining thesorder for attachment or committal

* (if not represented by a solicitor), or by his solicitor, calling upon the sherift
to return such writ or to bring in the body within a given time, if not
complied with, shall entitle such person to apply for an order for the com-
mittal of such sheriff.

12. When any sherift’ shall, before going out of office, arrest any
defendant, and render return ‘of cepi corpus, he may he called upon by a
notice, as provided by the last preceding Rule, to bring in the body within
the time allowed by law, although he may be out of office before such
notice is given.

13. Every order if and when drawn up shall be dated the day of the
week, meonth, and year, on which the same was made unless the Court or a
Judge shall otherwise direct, and shall take effect accordingly.

14. Where an order has bhéen made not embodying any special terips-
nor including any special directions, but simply enlarging time for taking
any proceeding, or doing any act, or giving, leave (a) for the issue of any
writ other than a writ of attachment, (4) for the amendment of a writ or
pleadings, (¢) for the filing of any document, or () for any act to be done
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by any officer of the Court, it shall not be necessary to draw up such order
unless the Court or a Judge shall otherwise direct: but the production
of a note or memorandum of such order signed by a Judge or Chief
Clerk where any such matter has been referred to him shall he sufficient
authority for such enlargement of time, issue, amendment, filing, or other
act. A dircction that the costs of such order shall be costs in any cause or
matter shall not be deemed a special direction within the meauing of this
Rule. The person or solicitor of the person on whose application such order
is made shall forthwith give notice in ‘writing thereof to such person (if
any) as would if this rule had not been made have heen required to be
served with such order. .

16. At the foot of every petition (not ‘being a petition of course)
presented to the Court, and of every copy thereof, a statement shall be made
of the persons (if any) intended to be served therewith, and if no ‘person is
intended to be served, a statement to that effect shall he made at the foot of
the petition and of every copy thercof. .

17. Unless the Court or a Judge gives leave to the contrary, there must
be at least two clear days hetween the service and the day appointed for
hearing a petition.

18. Tu the case of applications under Acts of Parliament directing the
purchase money of any property sold to be paid into Court, any persons
claiming to be entitled to the money so paid in must make an affidavit not
only verifying their title, but also stating that they are not aware of any
right in any other person, or of any claim made by any other person, to the
sum claimed, or to any part thereof, or, if the petitioners are aware of any
such right or claim, they must in such affidavit state or refer to and except
the same. o ' '

25. Where the relationship of solicitor and client exists, or has existed,
a summons may be issued by the client or his representatives for the
delivery of a cash account, or the payment of moneys, or the delivery of
securities, and the Court or a Judge may from time to time’ order the
respondent to deliver to the applicant a list of the moneys or securities
which he has in his custody or control on hehalf of the applicant, or to
bring into Court the whole, or any part of the same, within such time as the
Court or a Judge may order. In the event of the respondent alleging that
he has a claim for costs, the Court or a Judge may make such provision
for the payment or sccurity thereof or the protection of the respondents
lien (if any) as the Court or Judge may think fit. ‘ ’

26. If, during the taxation of any hill of costs, or the taking-of any
account between solicitor and client, it shall appear to the Taxing Master
that there inust in any event be moneys due from the solicitor to the client,
the Taxing Master may from time to time make an interim certificate as to
the amount so payable by the solicitor. Upon the filing of such certificate,
the Court or a Judge may order the moncys so certitied to be forthwith
paid to the client or brought into Court. :
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OrpeER LIII.

CERTIORART : MANDAMUS : PROHIBITION : QU0 WARRANTO: HABEAS
CorPUS.

1. General.

1. Applications for writs of Certiorari, Mandamus, or Prohibition, or for
leave to exhibit informations of Quo Warranto, or for relief of like nature to
Mandamus or Quo Warranto, may be made to the Court or a Judge. The
application shall be, in the first instance, for an order calling on the parties
interested in resisting the application to show cause why the writ should not
be issued, or the information filed, or other relief given, except in the case of
application by a law officer ex officio for a writ of Certiorari or leave to file an
information of Quo Warranto, in which case the order shall, if asked, be
absolute in the first instanice. Provided that the Court or Judge may, in its
or his discretion, in any case in which it appears necessary for the advance-
ment of justice, grant an order absolute in the first instance for a writ of
Certiorari, Mandamus, or Prohibition.

2. Orders to show cause shall be to show cause before the Court.

3. Affidavits intended to be used on the application shall be entitled
“ In the Supreme Court,” without any other title.

4. The order to show cause and all subsequent proceedings shall be
entitled *“ The King against ” the judicial or other authority or other person
to whom the writ is proposed to be directed, or against whom the information
is proposed to be exhibited, ‘‘ ez parte ”’ the applicant.

In the case of a writ of Certiorari, Mandamus, or Prohibition, which is
proposed to be directed to a judicial or public authority, the authority shall
be described by his or their name of office, and, in the case of justices
of the peace in a Court of Petty Sessions, they shall be described as the
justices of the peace at the place where the Court is held. The applicant
shall, in the cases of applications for writs of Mandamus or relief of like nature,
and of applications for writs of Prohibition, be called the prosecutor, and, in
the case of applications for informations of Quo Warranto or relief of like
nature, the relator.

5. An order absolute need not be served, but the costs of service thereof
may be allowed in the discretion of the Taxing Officer, if the writ is not
actually issued or the information is not actually exhibited.

6. When the order is made absolute the Court or a Judge may, except
as otherwise provided by these Rules, dispose of the costs of the proceedings
either by the final judgment or by a separate order.

2. CERTIORARI.

7: An order nisi for a writ of Certiorari to remove a judgment order or
other proceeding of an inferior Court or tribunal, or of justices of the peace,
shall not be granted unless it is made within six months after the date of the
judgment, order, er other proceeding, nor unless it is proved upon affidavit
that the applicant has given six days’ notice of the intended application to
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the Court, justice of the peace, or other person or persons by or before whom
the judgment, order, or other proceeding was made or taken, or to two of
them if more than one.

74. An order nisi for a writ ot Certiorari to remove any warrant, order,
conviction, inquisition, or record shall not be granted unless at the time of
the application a copy of the warrant, order, conviction, inquisition, or
record, verified by affidavit, is produced, or its non-production accounted for
to the satisfaction of the Court or Judge.

8. Any mistake or omission in any judgment, order, or other proceeding,
which is intended to be relied upon as a ground for quashing the judgment,
order, or proceeding, shall be stated in the order nis7, otherwise an objection
on account of the omission or mistake shall not be allowed.

9. In the case of orders to show cause why a writ of Certiorari should not
be issued addressed to justices of the peace in a Court of Petty Sessions,
service of the order on the Clerk of the Court shall be sufficient. :

10. A writ of Certiorari to remove a judgment or order of any Court or
tribunal shall not be issued, except on the application of a law officer, until
the applicant has given security to the satisfaction of the Prothonotary in
the sum of £50, conditioned to prosecute the writ with effect at his own cost
without delay, and to pay to the party in whose favour the judgment or
order was given or made, in the event of its being confirmed, such costs, if
any, as the Court shall order him to pay. )

11. When cause is shown against an order nisi for a writ of Certiorari
to bring up a judgment or order, the Court, if it directs the writ to issue, may
by the same order direct that the judgment or order shall be quashed on
return without further order ; and in that case no security need be given as
required by the last preceding Rule, and a memorandum to that effect shall
be indorsed upon the writ by the officer by whom it is issued. .

In any such case the judgment or order shall be quashed upon being
returned to the Court without further order. :

12. When cause is not shown against an order niss for a writ of Certiorari
to bring up a judgment or order, or when the order is absolute in the first
instance, the applicant shall apply to the Court or a Judge for an order to
quash the judgment or order. Such application shall be made upon notice
to the parties interested in supporting the judgment or order.

12a. A writ of Certiorari shall be in any of the Forms Nos. 9 or 10 in
Appendix J, with such variations as circumstances may require.

3. MANDAMUS.

13. An order nist for a writ of Mandamus or for relief of a like nature
shall not be granted except upon the application of some person who is
interested in the relief sought, and the applicant must state by affidavit
that the application is to be made at his instance as prosecutor.

14. The Court or Judge may direct that the order nisi shall be addressed
to, and served upon, any person who, in the opinion of the Court or Judge,
ought to have notice thereof ; and any person who, in the opinion of the Court
or Judge, would be affected by the issue of the peremptory writ' inay show
cause against the order nis?, and, if he does so, shall be liable to costs as if the
order had been addressed to him. - - .

imn
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15. Unless otherwise ordered by the Court or Judge, every writ of
Mandamus shall command the person to whom it is addressed to do the act
in question, or show cause why he has not done it. But the Court or Judge
may direct that the ‘command shall be peremptory in the first instance.
Every writ of Mandamus shall be in the Form No. 12 in Appendix J, with
such variations as circumstances may require, and shall bear date of the day
on which it is issued, and shall be tested in the name of the Chicf Justice.

16. Unless otherwise ordered by the Court or Judge, the writ shall be
returnable within the same time after service as is allowed for appearance
in the casc of a writ of summons.

17. When a writ of Mandamus is directed to one person only, the original
writ must be personally served upon him by deliveringit to him. Whenthe writ
is directed to two or more persons, it shall be personallyserved upon all of them
but one in the manner prescribed for personal service of a writ of surnmons, and
shall be served upon the remaining one by delivering the original writ to him.

18. When a writ of Mandamus is directed to justices of the peace, or to
a corporation, or to a company, or to public authorities, it shall be served
on so many of the justices or of the officers or members of the corporation
or company or public authority as are competent to do the act commanded,
unless by law some other mode of service is sufficient.

19. The persons to whom a writ of Mandamus is directed shall, within
the time allowed by the writ, file the writ in the Prothonotary’s office, together

Form of writ.

Time for return
of writ.
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Service on
Justices or
corporate
bodies.

Return,

with a certificate, written thereon or annexed thereto, and signed by them,

setting forth that they have done the act commanded by the writ, or else
setting forth the reason why they have not done so.

20. A copy of the return shall be served upon the prosecutor on the
same day on which it is filed. '

21. If the return does not certify that the act commanded has been

done, the same proceedings shall be had and taken, and within the same ™

time, as if the return were a defence in an action in which the prosecutor was
the plaintiff and the person to whom the writ is directed was the defendant,
and had pleaded this return as his defence.

22. If the question of fact and law, if any, raised by the return is
determined in favour of the prosecutor by judgment of the Court or
otherwise, bhe prosecutor shall be entitled to a peremptory writ of Mandamus,
commanding the persons to whom the first writ was dirccted to do the act
therein commanded ; and such writ shall be awarded by the judgment, it
any, or, if there is'no judgment, by a separate order.

23. When a peremptory writ is awarded in the first instance, the Court
or Judge shall, at the time of granting the writ, direct by and to whom the
costs of the proceedings shall be paid. When a peremptory writ is not
awarded in the first instance, and the return to the writ certifies that the person
to whom it is addressed has done the act commanded by the writ, an appli-
cation for an order for the costs of the proceedings may be made at any time
after the return is filed, not being later than the fourth day of the Sittings of
the Full Court held next after the day on which thereturnis filed. The applica-
tion shall be made to the Court or Judge by whom the writ was awarded.

1820.—8
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24. When upon an application for a writ of Mandamus it appears that
some person other than the prosecutor claims that the person to whom it is
proposed to direct the writ shall do some act inconsistent with the act which
the prosecutor claims to have done, the person to whom the order nisi o1
writ is directed may apply to the Court or a Judge for an order that the last-
named person be substituted for him in all subsequent proceedings up to the
issue of a peremptory writ of Mandamus ; and the Court or a Judge may make
such order on the application as is just. '

25. An application for a writ of Mandamus, or an order in the nature of
a Mandamus, to a judicial tribunal to enter a minute of adjournment and
hear a matter, shall be made within two months of the date of the refusal to
hear, or within such further time as is, under special circumstances, allowed
by the Court or Judge.

26. In any case in which the Court may direct the issue of a peremptory
writ of Mandamus, the command may be expressed in an order of the Court
without the issue of a writ, which order shall have the same effect as a peremp-
tory writ of Mandamus.

26A. No action or proceeding shall be commenced or prosecuted against
any person in respect of anything done in obedience to a writ ot Mandamus
or an order of the Court for relief of the like nature issued by the Court or
any Judge thereof.

4. PROHIBITION.

97. The Court or a Judge may in any case, instead of directing the issue
of a writ of Prohibition, direct the prosecutor to deliver to the opposite
party a statement of claim setting forth the facts upon which his claim to

the writ is founded, and thereupon the same proceedings shall be had and

taken in all respects as in an action.

28. If judgment is given for the prosccutor, the judgment shall include
a direction that a writ of Prohibition shall issue.

29, When a writ of Prohibition has been issued, and it is afterwards
made to appear to the Court or a Judge that relief ought to be given against
the judgment or order by which the wiit was awarded on any ground on which
relief might be given against a judgment in an action,the Court or Judge may
direct that a writ, called a writ of Procedendo, shall be issued commanding the
judicial tribunal to which the writ of Prohibition was issued to proceed to
hear or determine the matter in question or otherwise proceed therein as if
the writ of Prohibition had not been issued. :

30. The Prohibition may be expressed in an order of the Court without
the issue of a writ, which order shall have the same effect as a writ of
Prohibition. A writ of Prohibition shall be in the Form No. 11 in Appendix
J, with such variations as circumstances may require.

5. Quo WARRANTO.

31. Upon an application for an order for leave to exhibit an intormation
of Quo Warranto, or for relief of a like nature, the applicant must state by
affidavit that the application is to be made at his instance as relator.
The Court or a Judge may allow a new relator to be substituted for the original
relator, on such terms as to costs or otherwise as are just.

L]
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32. Every objection intended to be made to the title of the defendant
or person called on to show cause shall be stated in the order nis?, and no
objection not so stated shall be raised on the return of the order nisi, or in
the information, without the leave of a Court or a Judge.

33. An information shall not, without the leave of the Court or a
Judge, be filed until the applicant has given sccurity in the sum of £50
conditioned to file the information in the Prothonotary’s office and prosecute
the same with effect, and to pay to the defendant such costs, if any, as the
Court or a Judge shall order.

34. The information shall set forth the facts relied on by the relator as
invalidating the title of the defendant to the office in question in the same
manner as in a statement of claim.

35. The information shall be in the name of the Attorney-General or
the relator, as the case may be, on behalf of His Majesty, and shall be signed
by the Attorney-General or relator. A copy of the information shall be
served upon the defendants, or, if at the return of the order nis¢ he appeared
by solicitor, then upon his solicitor.

36. The defendant shall plead to the information within the same time
and in the same manner as if the information were a statement of claim in an
action to which a statement of defence was ordered, and thereupon the same pro-
ceedings shall be taken in all respects asif the proceceding by information were
an action in which the relator wasplaintiff and the defendant was defendant.
. 37. If judgment is given for the Crown, the judgment shall award that
the defendant be ousted from the office usurped by him.

38. The defendant may, if he thinks fit, disclaim the office in question.
Such disclaimer shall be signed by the defendant and attested by a commis-
sioner for affidavits, and shall be filed in the Prothonotary’s office,
and a copy thereof shall be served on the relator within the time allowed for
delivering a defence. The relator shall thereupon, unless the Court or a
Judge otherwise orders, be entitled to enter judgment of ouster with costs,

" including the costs of the order giving leave to exhibit the information.

39. When proceedings by information of Quo Warranto, or for relief of
a like nature, are pending against several persons for usurpation of offices
of the same nature, and upon the same grounds of objection, the Court or a
Judge may direct the proceedings to be consolidated, as in the case of actions,
and for that purpose may make such orders as are just. But an order for
consolidation or stay of proceedings against any defendant shall not be made
upon the application of a defendant, unless he undertakes to enter a
disclaimer in the event of judgment being given tor the relator in the proceed-

ing which is not stayed.

6. HaBeas Corpus.

40. Applications for writs of Habeas Corpus, or for orders for the produc-
tion of persons in confinement for the purpose of examination or trial, may be
made to the Court or 2 Judge ez parte. The affidavits upon which the appli-
cation is made shall be entitled “ In the Supreme Court,” without other
title, except in the case of applications for orders for the production of persons
for examination as witnesses in causes or matters pending in the Court, in
which case they shall also be entitled in the cause or matter.

Objections to he
stated in order
nisi.

Security for
costs,

Form of
Iinformation.

Signature of
servico of
information.

Defence and
subsequent,
proceedings.

Judgment costs.

Disclaimer,

Consotidation.

How applied
for.



Chapter [.—Civil Proceedings.
Orders LI, L1V. ' 3992

How granted,

Bervice.

Return to writ
of Habeas
Corpus.

Amendment of
return. -

Procecdings on
return,

Discharging
without writ.

Otitce of Chief
Clerk to be
deemed Judgoe's
Chambets.

Summons.

Forms of
originating
summons.

41. The Court or a Judge may make an order absolute in the first instance
for the issue of the writ or production of the person, or may make an order
calling upon the person who would be required to obey the writ or order, if
granted, to show cause why it should not be issued or made. The order and
all subsequent proceedings shall be entitled *“ The King against > the person
to whom the writ or order is directed, except in the case of orders for the
production of persons as witnesses, which shall be entitled in the caunse or
matter. :

42. Writsof Habeas Corpus, andorderstor production directed to persons
charged by law with the custody of personsinlawful custody or confinement,
may be served either personally, or by leaving the original with a servant or
officer of the person to whom the writ or order is directed at the place where
the person in question is confined or detained. Other writs of Habeas Corpus
must be served personally unless an order for substituted service is made as
provided for by Order X. When a writ of Habeas Corpus is directed to more -
persons than one, it shall be served in the same manner as a writ of
Mandamus directed to several persons. Together with the writ there shall
be served a notice, directed to the person to whom the writ is addressed,
and pointing out the acts to be done by him in obedicnce to the writ, and
the consequences of making default.

43. The person to whom a writ of Habeas Corpus is dirccted shall, at
the time and place specified therein, make his return to the writ, which shall
be indorsed upon or attached to the writ, and shall sct out all the causes of
the detention of the person named in the writ. The return shall be filed in
bhe office of the Prothonotary.

44. The return may be amended by leave of the Court or a Judge.

45. Upon the return of the writ the return shall be read, and a motion
shall then be made for the disposition of the person therein named, or for
amending or questioning the return. o

46. When an order to show calise has been made, the Court or Jlidge
may, on the return of the order, direct the discharge or other disposition of -
the person in question without the issuc of a writ of Habeas Corpus; and
any such order shall be as cflectual as if it had been made on the return of a
writ.

Orner LIV.

APPLICATIONS AND PROCEEDINGS AT CHAMBERS.

1a. The office of the Chief Clerk shall be deemed- to be Judge’s
Chambers for the purposes of all business referred to or ordered to bhe
investigated by the Chief Clerk.

1. Every application at Chambers not made ex parte shall be made by
summons. 4 . .

2. An originating summons shall be in the Form No. 25 in Appendix I,
with such variations as ciréumstances may require. It shall be prepared
by the applicant or_his solicitor, and shall be sealed at the Prothonotary’s
Office, and when so sealed shall be deemed to be issued. The person obtaining
the summons shall leave at such office a copy thereof, which shall be duly
filed. .
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3. The day and hour for attendance under an originating summons
shall be left to be added after the issue thereof in the margin orat the foot
of the same, and shall be there inserted when such day and hour shall have

been fixed at the Chambers of the Judge.

4. Where from any cause an originating summons may not have been
served upon any party seven clear days before the return thereof, an indorse-
ment may be made upon the summons and upon a copy thereof appointing a
new time for the parties not before served to attend at the Chambers of the
Judge, and such indorsements shall be marked at the Judge’s Chambers, and
tHe service of the copy so indorsed and marked shall have the same force and
effect as the service of an originating summons, and where any party has
been served before such indorsement, the hearing thereof may, upon the
return of the summons, be adjourned to the new time so appointed.

4A. The parties served with an originating summons under Order 54a
or Order 55, Rule 3, shall, before they are heard in Chambers, enter
appearances in the Prothonotary’s Office and give notice thereof. -

4B. An originating sunurions, where service is necessary, shall, unless
otherwise directed by the Judge, be served seven clear days before the
return thereof.

4c. Every summons, other than an originating summons, shall be
served within a reasonable time before the return thereof, and in no case
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or it served on Saturday not later than twelve o’clock, and shall operate as
a stay of proceedings from the hour at which it is attendable. Provided
that it shall be lawful for a Judge, if under special circumstances he shall
see fit, to order that any such sununons operate as a stay of proceedings
from the time of service, when it shall he drawn ap aceordingly and signed
by such Judge.

5. Where any of the parties to a summons fail to attend, whether upon
the return of the summons, or at any time appointed for the consideration
or further consideration of the matter, the Judge.may proceed ez parte, if
considering the nature of the case he think it expedient so to do. No
atfidavit of non-attendance shall be required or allowed, but the Judge may
require such evidence of service as he may think just.

6. Where the Judge has procceded ex parte, such proceeding shall not
in any manner be reconsidered in the Judge's Chambers, uuless the Judge
shall be satistied that the party failing to attend was not guilty of wilful
delay or negligence; and in such case the costs oceasioned hy his non-
attendance shall be in the diseretion of the Judge, who may fix the same at
the time and divect them to be paid by the party or his solicitor hefore he
shall be permitted to have such proceeding reconsidered, or make such other
order as to such costs as he may think just.

7. Where a proceeding in Chambers fails by veason of the non-attend-
ance of any party, and the Judge does not think it expedient to proceed ex
parte, the Judge may order such an amount of costs (if any) as he shall
think reasonable to he paid to the party attending by the ahsent party or by
his solicitor personally. .
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8. Where matters in respect of whicl a summons has heen issued are
not disposed of upon the return of the summons, the parties shall attend
from time to time without further summons, at such time or times as may
he appointed for the consideration or further consideration of the matter.

9. In every cause or matter where any party thereto makes any appliea-
tion at Chambers, cither by way of summons or otherwise, he shall be at
liherty to include in one and the same application all matters upon which he
then desives the order or directions of the Court or Judge ; and upon the
hearing of such application it shall be lawful for the Court or Judge to
make any ovder and give any directions velative to or consequential on the
matter of such application as may he just ; any such application may, if the
Judge thinks fit, be adjourned from Chambers into Court, or from Conrt
into Chambers. ’

10. A summons other than an originating summons shall be in the
Form No. 1 in Appendix K, with such variations as circumstances may
require ; and shall be addressed to all the persons on whom it is to he
served.

10A. The husiness to be disposed of in Chambers shall consist of the
following matters in addition to those which under any other Rule or by any
Act may be disposed of in Chambers :—

(a) Applications for time to plead, for leave to amend pleadings, for
discovery and production of documents, and generally all
applications relating to the conduct of any cause or matter.

(6) Such other matters as the Judge may think fit to dispose of at
Chambers.

11. In all cases of applications originating in Chambers a summons shall
be prepared by the applicant or his solicitor and a copy thercof shall be left
with the Associate which copy after the signing shall be forwarded to the
Prothonotary’s office to be duly filed. The summons when signed shall be
deemed to be issued.

12. Unless a Judge otherwise dirvects, summonses shall he returnable
at 10.30 in the forenoon. .

13. An order shall be in the Form No. 2 in Appendix K, with such
variations as circumstances require. It shall he prepared by the party
entitled to the order, and signed hy the Judge by whom it is made.

14. Whenever any order is made on any originating summons or on
any application originating in Chambers and in any other case of an order
made in Chambers where the Judge at any time before the signing of the
order so dirccts there shall be left with the Associate a copy of such order
which shall be forwarded to the Prothonotary to be duly filed.

OrpEr L1V. (4.)
DECLARATION ON ORIGINATING SUMMONS,

1. Any person claiming to be interested under a deed, will, or other
written instrument may apply by originating summons for the determination
of any question of construction arising under the instrument, and for a
declaration of the rights of the persons interested.
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2. Any person claiming any legal or cquitable right in a case where the
right depends upon the construction of a statute may apply by originating
summons for the determination of the question of construction and for a
declaration as to the right claimed.

3. The Court or a Judge may direct such persons to be served with
the summons as they or he may think fit. .

4. The application shall be supported by such evidence as the Court or
a Judge may require. i

5. The Court or a Judge shall not he bound to determine any such
question of construction if, in their or his opinion, it ought not to be
determined on originating summons.

Orprr LV.

CHAMBERS IN MATTERS WITHIN THE COGNIZANCE OF THE COURT IN ITS
EQUITABLE JURISDICTION PREVIQUSLY TO THE COMMENCEMENT OF THE
JUDICATURE ACT 1883.

1. Introductory.

1. The business to be dispused of in Chambers by a Judge shall,
unless otherwisce orderced by such Judge, consist of the following matters, in
addition to the matters which under any other Rule or by Statute may be
disposed of in Chambers :—

(1) Applications for payment or transfer to any person of any cash
or sccurities standing to the credit of any cause or matter
where there has been a judgment or order declaring the rights,
or where the title depends only upon proof of the identity or
the birth, marriage, or death of any person.

(2) Applications for payment or transfer to any person of any cash
or securitics standing to the credit of any cause or matter,
where the cash does not exceed £1,000, or the securities do
not exceed £1,000 nominal value.

\(3) Applications for payment to any person of the dividend or interest
on any securities standing to the credit of any cause or matter,
whether to a separate account or otherwise.

(5) Applications under the Trusts Act 1928, or any Act amending the
same, in all cases where the money or securities in Court do
not exceed £1,000 or £1,000 nominal value. ‘

(7) Applications under the Lands Compensation Act 1928, or any Act
amending the same.

(8) Applications under the Trusts Act 1928, or any Act amending the
same, in all cases where a judgment or order has been given or
made for the sale, conveyance, or transfer of any stock, or of
any hereditaments, whatever may be the estate orinterest therein.

(12) Applications as to guardianship and maintenance or advancement
of infants. '

(13) Applications connected with the management of property
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(14) Applications for or relating to the sale by auction or private con-
tract of property, and as to the manner in which the sale is to
be conducted, and for payment into Court and investment of
the purchase money. :

(15) All applications (not being applications for orders of course) for
the taxation and delivery of bills of costs, and for the delivery
by any solicitor of deeds, documents, and papers.

(16) Applications for orders on the further consideration of any cause
or matter where the order to be made is for the distribution of
the estate of an intestats, or for the distribution of a fund
among creditors.

(17) Such other matters as the Judge may think fit to dispose of in
' Chambers,

2. All other powers and authorities which at the commencement of
The Judicature Act 1883 were exercisable by the Master-in-Equity, under or
by virtue of any general order or orders of the Court in relation to any reference
made by the Court to him, may be exercised by the Judge in Chambers.

2. Adminastration and Trusts.

3. The exccutors or administrators of a deceased person or any of them.
and the trustees under any deed or instrument or any of them, and any person
claiming to be interested in the relief sought as creditor, devisee, legatee,
next. of kin, or heir-at-law of a deceased person, or as cestui que trust under
the trust of any deed or instrument, or as claiming by assignment or other-
wise under any such creditor or other person as aforesaid may take out, as
of course, an originating summons returnable in the Chambers of a Judge
of the Court for such relief of the nature or kind following as may by the
summons be specified, and as the circumstances of the case may require, that
is to say, the determination without an administeation of the estate or trust
of any of the following questions or matters :— )

(@) Any question affecting the rights or interests of the person
claiming to he creditor, devisce, legatee, next of kin, or heir-

. at-law or cestui que (rust.

(6) The ascertainment of any class of creditors, legatees, devisees,
next of kin, or others. :

(¢) The farnishing of any particular accounts by the exccutors or
administrators or trustees, and the vouching (when necessary)
of such accounts.

(d) The payment into Court of any money in the hands of the
exceutors, administrators, or trustees.

(e) Directing the exeentors or administrators or trustees to do or
abstain from doing any particular act in their character as
such executors, administrators, or trustees. -

(/) The approval of any sale, purchase, compromise, or other

- transaction. . .

(8) The determination of any question arising in the administration

of the estate or trust. : '
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4. Any of the persons named in the last preceding Rule may in like
manner apply for and obtain an order for—
(n) The administration of the personal estate of the deceased.
(6) The administration of the real estate of the deceased.
(¢) The administration of the trust.

5. The persons to he served with the summons under the last two
preceding Rules in the fivst instance shall he the following (that is to say) :—

A. Where the summons is taken out by an execator or administrator
or trustee — ’

(@) For the determination of any question under sub-sections (a),
(e), (f), or (g) of Rule 3, the persons, or one of the persons,
whose rights or interests are sought to he attected.

(6) For the determination of any question, under sub-section (4) of
Rule 3, any member or alleged member of the class.

(¢) For the determination of any question under sub-section (¢) of
Rule 3, any person interested in taking such accounts.

(d) For the determination of any question under sub-scetion (d) of
Rule 3, any person interested in such money. -

(e) For rclief under sub-section (¢) of Rule 4, the residuary
legatees, or next of kin, or some of them.

(/) Forrelief under sub-section () of Rule 4, the residuary devisees
or hetrs, or some of them.

{g) Forvelief under sub-section (¢) of Rule 4, the cestuwis que trustent
or some of them. ’

(%) It there are more than one executor or administrator or trustee,
and they do not all eoncur in taking out the summons, those
who do not concur.

B. Where the summons is taken out by any person other than the
executors, administrators, or trustees, the said executors,
administrators, or trustees.

5A. Any mortgagee or mortgagor whether legal or equitable or any
person entitled to or having property subject to a legal or equitable charge
or any person having the right to foreclose or redeem any mortgage whether
* legal or equitable may take out as of course an originating summons for such
relief of the nature or kind following as may by the summons be specified
and as the circumstances of the case may require, that is to say, sale, fore-
closure, delivery of possession by the mortgagor, redemption, reconveyance,
delivery of possession by the mortgagee; but as to any land under the
Transfer of Land Act 1928 nothing in this Rule shall be construed to give any
right to foreclose or to sell otherwise than as by the said Act provided.

5B. The persons to be served with the summons under the last preceding
Rule shall be such persons as under the existing practice of the Supreme
Court would be proper defendants to an action for the like relief as that
gpecified by the summons.

6. The Court or a Judge may direct such other persons to be served with
the summons as they or he may think fit. )
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7. The application shall be supported by such evidence as the Court or
a Judge may require, and directions may be given as they or he may think
just for the trial of any questions arising thereout. - .

8. It shall be lawful for the Court or a Judge upon such summons to
pronounce such judgment as the nature of the case may require,

9. The Court or a Judge may give any special directions touching the
carriage or execution of the judgment, or the service thereof upon persons
not parties, as they or he may think just.

10. It shall not be obligatory on the Court or a Judge to pronounce or
make a judgment or order, whether on summons or otherwise, for the admin-
istration of any trust or of the estate of any deceased person, if the questions
between the parties can be properly determined without such judgment or
order.

11. Upon an application for administration or execution of trusts by
a creditor or beneficiary under a will, intestacy, or deed of trust where no
accounts or insufficient accounts have been rendered, the Court or a Judge
may, in addition to the powers already existing— :

(@) order that the application shall stand over for a certain time
and that the executors, administrators, or' trustees in the
meantime shall render to the applicant a proper statement of
their accounts, with an intimation that if this is not done they
may be made to pay the costs of the proccedings ;

(b) when necessary to prevent proceedings by other creditors or by
persons heneficially intercsted, make the usual judgment or
order of administration with a proviso that no proceedings are
to be taken under such judgment or order without leave of
the Judge.

12. The issue of a summons under Rule 3 of this Order shall not interfere
with or control any power or discretion vested in any executor, administrator,
or trustee, except so far as such interference or control may necessarily be
involved in the particular reliet sought.

3. Powers and Duties of Chief dlerk.

16. The Chief Clerk shall, for the purpose of any proceedings directed
to be taken before him, have full power to issue advertisements, to summon
parties and witnesses, to administer oaths, to require production of doecu-
ments, Lo take affidavits and acknowledgments, to receive affirmations, and
to examine parties and witnesses vivd voce, and to receive evidence.upon
affidavit.

17. Parties and witnesses summoned to attend before the Chief Clerk
shall be bound to attend in pursnance of the summons, and shall be liable to
process of contempt in like manner as parties or witnesses are liable thereto
in case of disqbedience to any order of the Court, or in case of default in
attendance, in pursuance of any order of the Court or of any writ of subpana
ad testificandum, and all persons swearing or affirming before the Chief Clerk
shall be liable fo all such penalties, punishments, and consequences, for any
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wiltul and corrupt false swearing or affirming, as if the matters sworn or
affirmed had been sworn or affirmed before any other person by law
authorized to administer oaths, to takeaffidavits,and to receive affirmations

18. The Court or a Judge may direct any computation of interest or the
apportionment of any fund to be certified by the Chief Clerk, and to be acted
upon by any officer or other person without any further order.

4. Assistance of Experts.

19. The Judge in Chambers may, in such way as he thinks fit, obtain
the assistance of accountants, merchants, engineers, actuaries, or other
scientific persons, the better to enable such Judge to determine any matter
at issue in any action or proceeding, and may act upon the certificate of any

such person, and may make such order as to the costs thereof as he shall
think fit.

5. Summonses in Chambers.

24. The summons by the Chief Clerk requiring the attendance of parties,
witnesses, or others, shall be in the Form No. 1 in Appendix L; with such
variations as the circumstances of the case may require.

6. Proceedings relating to Infjants, &e.
25. Upon applications for the appointment of guardians of infants and
allowance for maintenance the evidence shall show—

. (a) the ages of the infants ;
(b) the nature and amount of the infants’ fortunes and incomes ;
(¢) what relatives the infants have.

27. At any time during the proceedings at Judge’s Chambers under
any judgment or order, the Judge may, if he shall think fit, require a guardian
ad litem to be appointed for any infant or person of unsound mind not so
found by inquisition, who has been scrved with notice of such judgment or
order.

7. Documents to be left at Chambers.

28. In all cases of proceedings in Chambers under any judgment or
order the party prosecuting the same shall leave the original or a copy of
such judgment or order at the Judge’s Chambers unless the original judg-
ment or order shall have heen previously filed in the Prothonotary’s office
and in the case of a copy shall certify the same to he a true copy of the
judgment or order as made by the Judge.

29. Whenever any matter is adjourned from the Court to Chambers, or
any directions are given in Court to be acted upon at Chambers, whether
upon a matter adjourned into Court from Chambers, or upon any other
occasion, without an order being drawn up, a note signed by the Judge,
stating for what purpose such matter is adjourned to Chambers, or the direc-
tions given, shall be sufficient.

30. A note stating the names of the solicitors for all the parties, and
showing for which of the parties such solicitors are concerned, shall be left at
Chambers with every judgment or order.

Interes and
apportlontent,

Accountants,
merchants, &c.

Summons by
Chief Clerk.

Form.

Evidence on
applieation to

appoint
guardian, &c.

Appointment of
guardian
ad litem.,

Proceedings
under
Judgment.

Adjournment to
Chambers
without order
drawn, note
sufficient.

Names of
solicitors,



Chapter I.—Civil Proccedings.

Summons to
proceed with
accounts or
inquirles.

Settling desd
under
judgment, &c.,
in case parties
differ.

.

Service ot
notice of
judgment or
order, where
dispensed with,

Poywer to bind
persons,
service on
whom 1s
dispensed with.

Advertisemeuts
for the creditors
may be issued

arties,

Course of
proceeding.

Order LV, 4000

8. Summonses to Proceed.

83. Upon a copy of the judgment or order being left, a summons shall
be issued to proceed with the accounts or inquiries directed ; and, upon the
return of such summons, the Judge, if satisfied by proper evidence that all
necessary parties have been served with notice of the judgment or order,
shall thercupon give directions as to the manner in which each of the accounts
and inquiries is to be prosccuted, the evidence to be adduced in support
bheceol, the parties who are to-attend on the several aceounts and inquiries,
and the time within which each proceeding is to be taken: And a day or
days may be appointed for the further' attendance of the parties, and all
such directions may afterwards be varied by addition thereto or otherwise
as may be found necessary, : o

34. Where by a judgment or order a deed is directed to be settled by
the Judge in Chambers in case the parties differ, a summons to proceed shall
be issued ; and upon the return of such summons the party entitled to
prepare the draft deed shall be directed to deliver a copy thereof, within
such time as the Judge shall think fit, to the party entitled to object thereto,
and the party so entitled to object shall be directed to deliver to the other
party a statement in writing of his objections (if any) within eight days after
the delivery of such copy; and the proceedings shall he adjourned until
after the expiration of the said period of eight days.

35. Where upon the hearing of the summons to proceed it appears to
the Judge that by reason of absence or for any other sufficient cause the
service of notice of the judgment or order upon any party cannot be made,
or ought to be dispensed with, the Judge may, if he shall think' fit, wholly
dispense with such service, or may, at his discretion, order any- substituted
service ot notice by advertisement ot otherwise in lieu of such service.

35a. Where service of notice of a judgment or order for accounts and
inquiries is dispensed with, the Judge may at any time, if he thinks fit,"
order that the persons as to whom service is dispensed with, shall be bound
as if served,and they shall be bound accordingly, except where the judgment
or order has been obtained by fraud or non-disclosure of material facts.

36. If on thehearing of the summons to proceed, it shall appear that all
necessary parties are not parties to the action, or have not been served with
notice of the judgment or order, directions may be given for advertisement
for creditors and for leaving the accounts in Chambers, but the adjudication
on creditors’ claims and the accounts are not to be proceeded with, and no
other proceeding is to be taken except for the purpose of ascertaining the
parties to beserved until all necessary parties shall have been served and
are bound, or service shall have been dispensed with, and until directions
shall have been given as to the parties who are to attend on the pro-
ceedings. ' o . ,

37. The course of proceeding in Chambers shall ordinarily be the same’
as the course of proceeding in Court upon motions. Copies, abstracts, or
extracts of or from accounts, deeds, or other documents and pedigrees and
concise statements shall if directed be supplied for the use of the J udge and
the Chief Clerk, and where so directed copies shall be handed over to the
other parties. But no copies shall be made of deeds or documents where
the originals can be brought in unless the Judge shall otherwise direct.
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10, Attendances.

40. Where upon the hearing of the summons to proceed, or at any time
during the prosecution of the judgment or order, it appears to the Judge
with respect to the whole or any portion of the proceedings that the interests
of the parties can be classified, he may require the parties constituting each
or any class to be represented by the same solicitor, and may direct what
parties may attend all or any part of the proceedings, and where the parties
constituting any class cannot agree upon a solicitor to represent them, the
Judge may nominate such solicitor for the purpose of the proceedings before
him ; and where any of the parties constituting such class declines to authorize
the solicitor so nominated to act for him, and insists upon being represented
by a different solicitor, such party shall personally pay the costs of his own
solicitor of and relating to the proceedings before the Judge with respect to
which such nomination shall have been made and all such further costs as
shall be occasioned to any of the parties by his being represented by a different
solicitor from the solicitor so nominated.

41. Whenever in any proceeding before a Judge in Chambers the same
solicitor is employed for two or more parties the Judge may, at his discretion,
require that any of the said parties shall be represented before him by a
distinct selicitor, and adjourn such proceeding until such party is so
represented.

42. Any of the parties other than those who shall have been directed

to attend may attend at their own expense, and upon paying the costs (if ¢

any) occasioned by such attendance ; or, if they think fit, they may apply by
summons ior liberty to attend at the expense of the estate, or to have the
conduct of the action either in addition to or in substitution for any of the
parties who shall have been directed to attend. )

43. An order is to be drawn up on a summons to be taken out by the
plaintiff or the party having the conduct of the action, stating the parties who
shall have been directed to attend and such of them (if any) as shall have
elected to attend at their own expense, and such order is to be recited in the
Chief Clerk’s certificate.

11. Advertisements for Creditors and Claimants.

44. Where a judgment or order is given or made, whether in Court or
in Chambers, directing an account of debts, claims, or liabilities, or an inquiry
for heirs, next of kin, or other unascertained persons, unless otherwise
ordered, all persons who do not come in and prove their claims within the
time which may be fixed for that purpose by advertisement shall be exclude
from the benefit of the judgment or order. .

45. Where an advertisement is required for the purpose of any pro-
ceeding in Chambers a peremptory advertisement and only one shall be
issued, unless for any special reason it may he thought necessary to issue a
second advertisement or further advertisements; and any advertisement
may he repeated as many times and in such papers as may he directed.

46. The advertisement shall he prepared by the party prosecuting the
judgment or order, and submitted to the Chief’ Clerk for approval, and when
approved shall be signed by him, and such signature shall be sufiicient
authority to the printer of the Government Guzette to insert the same.
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47. Advertisements for ereditors and other claimants shall fix a time
within which each claimant not heing a creditor is to come in and prove his
claim, and within which each creditor is to send to the executor or adminis-
trator of the deceased, or to such other party as the Judge shall direct, or
to his solicitor to be named and described in the advertisement, the name
and address of such creditor, and the full particulars of his claim, and a
statenment of his account, and the nature of the sccurity (if any) held by him;
and such advertisement shall be in one of the Forms Nos. 2 and 3 in
Appendix L hereto, with such variations as the circumstances of the ease
may require; and at the time of directing such advertisement a time shall be
fixed for adjudicating on the claims.

48. Claimants filing affidavits shall not he required to take office copies,
but the person who examines the claims shall take office copies and produce
the same at the hearing unless the Judge shall otherwise direct.

49. No creditor need make” any affidavit nor attend in support of his
claim (except to produce his security) unless he is served with a notice

. requiring him to do so as is hereinafter provided.

50. Every creditor shall produce the security (if any) held by him,
before the Judge at such time as shall he specified in the advertisement
for that purpose, being the time appointed for adjudieating on the claims;
and every creditor shall, if required by notice in writing (Form No. 4 in
Appendix L), to he given by the executor or administrator of the deceased,
or by such other party as the Judge shall direct, produce all other decds
and documents necessary to ‘substantiate his claim hefore the Judge at his
Chambers at such time as shall be specified in such notice.

51. In case any creditor shall neglect or refuse to comply with the last
preceding Rule he shall not be allowed any costs of proving his claim, unless
the Judge shall otherwise direct.

52. The executor or administrator of the deceased, or such other party
as the Judge shall direct, shall examine the claims sent in pursuant to the
advertisement, and shall ascertain, so tar as he is able, to which of such
claims the estate of the deceased is justly liable; and he shall, at least seven
clear days prior to the time appointed for adjudication, file an affidavit
(Form No. 5 in Appendix L) to he made by such executor or administrator,
or one of the executors or administrators, or such other party, cither alone
or jointly with his solicitor, or other competent person, or otherwise as
the Judge shall divect, verifying a list of the claims (Form No. 6 in
Appendix L) the particulars of which have heen sent in pursuant to the
advertisement, and stating to which of such claims, or parts thereof respec-
tively, the estate of the deceased is, in the opinion of the deponent, justly
liable, and his belief that such claims, or parts thercof respectively, are
justly due and proper to be allowed. and the reasons for such belief.

53. In case the Judge shall think fit so to direct, the making of the
affidavit referred to in the last preceding Rule shall be postponed till after
the day appointed for adjudication, and shall then be subject to such direc-
tions as the Judge may give.

)
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54. Where on the day appointed for hearing the claims any of them
remain -undisposed of, an adjournment day for hearing such claims shall be
fixed, and where further evidence is to be adduced a time may be named
within which the evidence on both sides is to be closed, and directions may
be given as to the mode in which such evidence is to be adduced.

55. At the time appointed for adjudicating upon the claims of creditors
or at any adjournment thereof, the Judge may, in his discretion, allow any
of the claims, or any part thereof respectively, without proof by the creditors,
and direct such investigation of all or any of the claims not allowed, and
require such further particulars, information, or evidence relating thereto as
he may think fit, and may, if he so think fit, require any creditor to attend
and prove his claim, or any part thereof; and the adjudication on such
claims as are not then allowed shall be adjourned to a time to be then fixed.

56. Notice (Form No. 7, Appendix L) shall be given by the executor or
administrator, or such other party as the Judge shall direct, to every creditor
whose claim, or any part thereof, has been allowed, without proof by the
creditor, of such allowance, and to every such creditor as the Judge shall
direct, to attend and prove his claim, or such part thereof as is not allowed,
by a time to be named in such notice (Form No. 8, Appendix L), not being
less than seven days after such notice, and to attend at a time to be therein
named, being the time to which the adjudication thereon shall have been
adjourned ; and, in case any creditor shall not comply with such notice, his
claim or such part thercof as aforesaid shall be disallowed,

57. After the time fixed by the advertisement no claims shall be received
unless the Judge at Chambers shall think fit to give special leave upon
application made by summons upon such terms and conditions as to costs
and otherwise as the Judge shall think fit.

58. A creditor who has come in and established his debt in the Judge’s
Chambers under any judgment or order shall be entitled to the costs of so
establishing his debt, and the sum to be allowed for such costs shall be fixed
by the Judge unless he shall think fit to direct the taxation thercof ; and the
amount of such costs, or the sum allowed in respect thercof, shall be added
to the debt so established.

59. A list of all claims allowed shall, when required by the Judge, be made
out and left in the Judge’s Chambers by the person who examines the claims.

60. Where any judgment or order is made for payments to creditors, the
party whose duty it is to prosecute such judgment or order shall send to cach
guch creditor or his solicitor (if any) a notice (Form Ng. 9, Appendix L} that
the amount of his cldim is payable; and such party shall, when required,
produce such judgment or order, and any other papers necessary to enable
such creditors to receive such payments.

61. Every notice by this Order required to be given to creditors or other
claimants shall, unless the Judge shall otherwise direct, be deemed sufficiently
given and served if transmitted by the post (prepaid) to tbe creditor or other
claimant to be served, according to the address given in the claim sent in
by him pursuant to the advertisement, or, in case such creditor or other
claimant shall have employed a solicitor, to such solicitor, according to the
address given by him.
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12. Interest. -

62. Where a judgment or order is made directing an account of the
debts of a deceased person, unless otherwise ordered, interest shall be computed
on such debts as to such of them as carry interest atter the rate they re--
spectively carry, and as to all others after the rate of four per cent. per
annum from the date of the judgment or order.

63. A creditor whose debt does not carry interest, who comes in and
establishes the same before the Judge in Chambers under a judgment or
order of the Court or of the Judge in Chambers, shall, unless otherwise
ordered, be entitled to intercst upon his debt at the rate of four per cent. per
annum from the date of the judgment or order out of any assets which may
remain after satisfying the costs of the cause or matter, the debts established,
and the interest of such debts as by law carry interest.

64. Where a judgment or order is made directing an account of legacies
interest shall be computed on such legacies after the rate of four per cent.
per annum from the end of one year after the testator’s death, unless other-
wiser ordered, or unless any other time of payment or rate of interest is
directed by the will, and in that case according to the will.

13. Certificates of the Chief Clerk.

65. The directions to be given by a Judge for or touching any pro-
ceedings before the Chief Clerk shall require no particular form, but the
result of such proceedings shall be stated in the shape of a short certificate to
the Judge, and shall not be embodied in a formal report unless in any case
the Judge shall see fit so to direct. ‘ :

66. The certificate of the Chief Clerk shall not, unless the circumstances
of the case render it necessary, set out the judgment or order, or any document,
or evidence, or rcasons, but shall refer to the judgment or order, document
and evidence, or particular paragraphs thereof, so that it may appear upon
what the result stated in the certificate is founded.

67. The certificate of the Chief Clerk shall be in the Form No. 10,
Appendix L, with such variations as the circumstances may require; and
when prepared and settled it shall be transcribed by the solicitor prosecuting
the proceedings in such form and within such time as the Chiel Clerk shall
require, and shall be signed by the Chief Clerk either then or (if necessary)
at an adjournment to be made for the purpose; and, when the Judge shall
approve of such certificate or report, he shall sign the same in testimony of
his adopting the same. ‘

68. When an account is directed the certificate shall state the result of
such account. and not set the same out by way of schedule, but shall refer
to the account verified by the affidavit filed, and shall specify by the numbers
attached to the items in the account which (if any) of such items have been
disallowed or varied, and shall state what additions (if any) have been made
by way of surcharge or otherwise; and where the account verified by the
affidavit has been so altered that it is necessary to have a fair transcript
of the account as altered such transcript may be required to be made by the
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party prosecuting the judgment or order, and shall then bereferred to by the
certificate. The accounts and the transcripts (if any) referred to by certifi-
cates shall be filed therewith or retained in Chambers, and subsequently filed
as the Judge in Chambers may direct. No copy of any such account shall
be required to be taken by any party.

69. No exceptions shall lie to any certificate or report of the Chief Clerk,
although signed and adopted by the Judge ; but any party shall, either during
the proceedings before such Chief Clerk, or within such time aiter such
proceedings shall have been concluded, and betore such certificate or report
shall have been signed and adopted, as is hereinaiter prescribed, be at liberty
to take the opinion of the Judge upon any particular point or matter arising
in the course of the proceedings or upon the result of the whole proceeding
when it is brought by the Chief Clerk to a conclusion.

Rule 69a.—Taking the opinion of a Judge, as hereinbefore provided, shall
not operate as a stay of proceedings before the Chief Clerk, but he may at
his discretion either continue the proceeding in the course of which the point
or matter has arisen or defer further proceeding until such opinion has been
obtained.

70. When any certificate or report of the Chief Clerk shall have been
signed and adopted by the Judge the same shall be transmitted by the Chief
Clerk to the Prothonotary’s office to be there filed, and shall thenceforth be
binding on all parties unless discharged or varied either at Chambers or in
Court, according to the nature of the case, upon application by summons or
motion ; and nothing herein contdined shall prejudice or affect the power of
the Court at any time to open any suich certificate or report upon the same
or like grounds as any report of the Master-in-Equity which has been
absolutely confirmed may have been opened prior to The Judicature Act 1883.

70A. The time within which any party is to be at liberty to take the
opinion of the Judge upon any proceeding which shall have been concluded,
but as to which the certificate of the Chief Clerk shall not have been signed
and adopted by the Judge, shall be four clear days after the certificate shall
have been signed by the Chief Clerk.

70B. Any party desiring to take the opinion of the Judge, as mentioned
in the last preceding Rule, shall within four clear days after the certificate
shall have been signed by the Chief Clerk obtain a sumunons for such
purpose.

70c. At the expiration of four clear days after the certificate shall
have been signed by the Chief Clerk, if no party has in the meantime obtained
a summons to take the opinion of the Judge thereon, the Chief Clerk shall
submit the certificate to the Judge for his approval; and the Judge may
thereupon, if he approve the same, sign such certificate in testimony of his
adoption thereof, as follows :—* Approved this day of ”

71. The time within which an application may be made by summons
or motion to discharge or vary any certificate which has been signed and
-adopted by the Judge in Chambers shall be eight clear days after the filing
of such certificate.
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14, Further Consideration.

72. Where any matter originating in Chambers shall, at the original or
any subsequent hearing, have been adjourned for further consideration in
Chambers, such matter may, after the expiration of eight days and within
fourteen days from the filing of the Chief Clerk’s certificate, be brought on
for further consideration by a summons to be taken out by the party having

" the conduct of the matter, and after the expiration of such fourteen days by
a summons to be taken out by any other party. Such summons shall be in
the form following :— . : : ‘

“That this matter, the further consideration whereof was adjourned
by the order of the . “day of 19 , may be further considered,”
and shall be served six clear days before the return : Provided that this Rule
shall not apply to any matter the further consideration whereof shall,at the
original or any subsequent hearing, have been adjourned into Court.

Further
consideration.

15. Registering and Drawing wp of Orders in Chambers.
Notes of 73. Notes shall be kept of all proceedings in the Judge’s Chambers, with
proceedings. . . .
proper dates, so that all such proceedings in each cause or matter may- appear
consecutively and in chronological order, with a short statemnent of the
questions or points decided or ruled at every hearing.
Drawing up 74. The Judge may direct that any Order made in Chambers shall be
Gwmbes.  drawn up by the Chief Clerk, and all such Orders shall be entered in the
same manner as Orders made in open Court. . .
Forms. 75. The Forms Nos. 11 to 22 in Appendix L shall be used for the respec-
tive purposes therein mentioned, with such variations as circumstances may
require. ' . :
Orper LVIL
_ INTERPLEADER. p
1. Relief by way of interpleader may be granted—
(@) Where the person seeking relief (in this Order called the applicant)
is under liability for any debt, money, goods, or chattels for
or in respect of which he is, or expects to be, sued by two or

When granted,

Where liability

obomet = more parties (in this Order called the claimants) making adverse
claims thereto: = : .
Sherif. (b) Where the applicant is the Sheriff or other officer charged with the

execution of process by or under the authority of the Court
and claim is made to any money,.goods, or chattels taken or

i intended to be taken in execution under-any process, or to the
proceeds or value of any ‘such goods or chattels by.any person
other than the persons against whom the process issued.’

Afdavit, _ 2. The applicant must satisfy the Court or a Judge by affidavit or other-
wise— : y
(@) That the applicant claims no interest in the subject-matter in
dispute, other than for charges or costs ;- and
(b) That the applicant does not collude with any of the. claimants;
and ' . Lo e
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(¢c) That the applicant, except where he is the Sheriff or other officer
charged with the execution of process by or under the authority
of the Court who has seized goods and who has withdrawn from
possession in consequence of the execution creditor admitting
the claims of the claimant under Rule 16 of this Order, is willing

to pay or transfer the subject-matter into Court or to dispose

of it as the Court or a Judge may direct.

3. The applicant shall not be disentitled to relief by reason only that the
titles of the claimants have not a common origin but are adverse to and
independent of one another.

4. Where the applicant is a defendant application for relief may be
made at any time after service of the writ of summons.

5. The applicant may take out a summons calling on the claimants to
appear and state the nature and particulars of their claims, and either to
maintain or relinquish them. .

6. If the application is made by a defendant in an action, the Court or
a Judge may stay all further proceedings in the action.

7. If the claimants appear in pursuance of the summons the Court or a
Judge may order either that any claimant be made a defendant in any action
already commenced in respect of the subject-matter in dispute in lieu of
or in addition to the applicant, or that an issue between the claimants be
stated and tried, and in the latter case may direct which of the claimants is
to be plaintiff, and which defendant, and the mode in which and the number
of jurors (if any) with which such trial shall be had.

8. The Court or a Judge may, with the consent of both claimants or on
the request of any claimant, if, having regard to the value of the subject-
matter in dispute, it seems desirable so to do, dispose of the merits of their
claims, and decide the same in a summary manner and on such terms as may
be just. :

9. Where the question is a question of law, and the facts are not in
dispute, the Court or a Judge may either decide the question without directing
the trial of an issue, or order that a special case be stated for the opinion of
the Court. If a special case is stated Order XXXIV. shall, as far as applic-
able, apply thereto.

10. If a claimant, having been duly served with & summons calling on
fim to appear and maintain or relinquish his claim, does not appear n
pursuance of the summons, or, having appeared, neglects or refuses to comply
with any order made after his appearance, the Court or a Judge may make
an order declaring him, and all persons claiming under him, for ever barred
against the applicant and persons claiming under him, but the order shall
not affect the rights of the claimants as between themselves.

11. The plaintifi in an interpleader issue shall file such issue in the
Prothonotary’s office within four days after the making of the order under
Rule 7 of this Order, and shall thereupon pay the fees and jury fees (if any)
payable on entering a cause for trial. If the plaintift make default in so
doing the order shall be deemed to be abandoned, and the Court or a Judge
may make such further order on the applicant’s summons, and as to the costs
of the issue directed, as may be just and reasonable.
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12. When goods or chattels have been seized in éxecution by a Sheriff
or other officer charged with the execution of process of the Court, and any.
claimant alleges that he is entitled, under a bill of sale or otherwise, to the
goods or chattels by way of security for debt, the Court or a Judge may

order the sale of the whole or a part thereof, and direct the application of the

proceeds of the sale in such manner and upon such terms as may be just.

13. Orders XXXI. and XXXVI. shall, with the necessary modifications,
apply to an interpleader issue ; and the Court or Judge who tries the issue
may finally dispose of the whole matter of the interpleader proceedings,
including all costs not otherwise provided for.

14, Where in any interpleader proceeding it is necessary or expedient
to make one order in several causes or matters pending in the Court, such
order may be made by the Court or Judge before whom the intérpleader
proceeding may be taken, and shall be entitled in all such causes or matters ;
and any such order (subject to the right of appeal) shall be binding on the
parties in all such causes or matters. oo

15. The Court or a Judge may, in or for the purposes of any interpleader
proceedings, make all such orders as to costs and all other matters as may be
just and reasonable.

16. Where a claim is made to or in respect of any goods or chattels
taken in execution under the process of the Court it shall be in writing, and
upon the receipt of the claim the Sheriff or his officer shall forthwith give
notice thereof to the execution creditor according to Form 28 in Appéndix B
or to the like effect, and: the execution creditor shall, within four days after
receiving the notice, give notice to the Sheriff or his officer that he admits or
disputes the claim, according to Form 29 in Appendix B or to the like effect.
If the execution creditor admits the title of the claimant, and gives notice as
directed by this Rule, he shall only be liable to such Sheriff or officer for any
fees and expenses incurred prior to the receipt of the notice admitting the
claim. :

16a. When the execution creditor has given notice to the Sherift or his
officer that he admits-the claim of the claimant, the Sheriff may thereupon
withdraw from possession of the goods claimed, and may apply for an order
protecting him from any action in respect of the said seizure and possession
of the said goods, and the Judge may make any such order as may be just
and reasonable in respect of the same : Provided always, that the claimant
shall receive notice of such intended application, and, if he desires it, may
dttend the hearing of the same, and if he attend, the Judge may, in and for
the purposes of such application, make all such orders as to costs as may be
just and reasonable, ' '

17. When the execution creditor does not in due time, as directed by
the preceding Rules, admit or dispute the title of the claimant to the goods
or chattels, and the claimant does not withdraw his claim thereto; by, notice
in writing to the Sheriff or his officer, the Sheriff may apply for an interpleader
summons to be issued, and should the claimant.-withdraw his claim by notice
in writing to the Sheriff or his officer, or the execution creditorsin like manner
-serve an admission.of the title of the claimant prior to the rcturn day of such
summons, and at the same time give notice of such admission to the claimant,

@)
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the Judge may,in and for the purposes of the interpleader proceedings, make
all such orders as to costs, fees, charges, and expenses as may be just and
reasonable,

Orper LVIIL

APPEALS TO THE FULL COURT, NEW TRIALS, ETC.

1. All appeals to the Full Court from a single Judge, whether sitting
in Court or in Chambers, and every application to the Full Court for a new
trial or to set aside a verdict, finding, or judgment shall be brought by notice.
The notice shall state whether the whole or part only and which part of the
decision is complained of, and shall also state specifically and not in general
terms but concisely the grounds of complaint.

In the following Rules of this Order, unless the context otherwise.

requires the word ““appeal” shall include an application for a new trial
or to set aside a verdict finding or judgment and the word ‘ appellant”
shall include the person making such application..

1a—

() Bvery notice of appeal from any decision of the Court shall be
served within fourteen 'days after the pronouncing of such
decision unless a Judge otherwise orders ;

(») BEvery notice of appeal from any decision in Chambers shall be
served within seven days after the pronouncing of such

' decision unless a Judge otherwise orders.,

1B. Every appeal from the refusal of any ex parte application
shall be made by a fresh application to the Full Court not later than the
first seven days of the next sittings of the Full Court for hearing civil appeals
after such refusal.

2. The notice of appeal shall be served upon all parties directly affected
by the appeal, and it shall not be necessary to serve parties not so affected ;
but the Full Court may direct notice of the appeal to be served on all or
any parties to the action or other proceeding or upon any person not a party
and in the meantime may postpone or adjourn the hearing of the appeal upon
such terms as may be just, and may give such judgment and make such
order as might have been given or made if the persons served with such
notice had been originally parties. Any notice of appeal may be amended
at any time as the Full Court may think fit.

2a. Where a party who has been duly served with a notice of appeal
does not appear, then on proof by affidavit of such service such order shall
be made on the appeal as under the circumstances of the case shall appear
to be just. ’

3. Within four days after service of the notice of appeal the
appellant shall deliver a copy thereof to the Prothonotary, who shall there-
upon enter the appeal for hearing on the first available day, and shall
forthwith give notice thereof to the parties. Provided that no appeal shall
be set down for hearing earlier than four days after the service of such
notice upon the parties.

4. The Full Court shall have all the powers and duties as to amend-
ment and otherwise as the Court of the first instance, together with full dis-
cretionary power to receive further evidence upon questions of fact, such
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evidence to be either by oral examination in Court, by affidavit, or by
deposition taken before an cxaminer or a Commissioner. Such further evidence
may be given without special leave upon interlocutory applications, or in any
case as to matters which have occurred after the date of the decision from which
the appeal is brought. Upon appeals from a judgment after trial or hearing
of any cause or matter upon the merits such further evidence (save as to
matters subsequent as atoresaid) shall be admitted upon special grounds
only, and not without special leave of the Court. The Kull Court shall
have power to draw inferences of fact and to give any judgment and make
any order which ought to have been made, and to make such further or other
order as the case may require. The powers aforesaid may be exercised
by the said Court notwithstanding that the notice of appeal may be that
" part only of the decision may be reversed or varied, and such powers may
also be exercised in tavour of all or any of the respondents or parties
although such respondents or parties may not have appealed from or com-
plained of .the decision.” The said Court shall have power to make such
order as to the whole or any part of the costs of the appeal as may be just.

5. If upon hearing of an appeal it shall appear to the Full' Court that a
new trial ought to be had, it shall be lawful for the said Full Court, if it shall
think fit, to order that the verdict and judgment shall be set aside, and that
a new trial shall be had.

6. A new trial shall not be granted on the ground of misdirection or
of the improper admission or rejection of evidence, or because the verdict
of the jury was not taken upon a question which the Judge at the trial
was not asked to leave to them unless in the opinion of the Full Court
some substantial wrong or miscarriage has been thereby occasioned in the
trial ; and if it appear to such Court that such wrong or miscarriage affects
part only of the matter in controversy or some or one only of the parties,
the said Court may give final judgment as to part thereof of some or one
only of the parties, and direct a new trial as to the other part only or as
to the other party or parties. .

7. A new trial may be. ordered on any question, whatever be. the
grounds for the new trial, without interfering with the finding or decision
upon any other question. .

8. A new trial shall not bé granted by reason of the ruling of a Judge
that the,stamp upon any document is sufficient, or that the document does
not require a stamp.’

9. The Court shall in the order granting a new trial give all necessary
directions for further proceedings in the cause.

10. It shall not under any circumstances be necessary for a
respondent to give any notice by way of cross appeal.

) 11. Every appellant from any judgment shall submit a note of
what he proposes to insert in the appeal book to the Judge from whose
decision the appeal is made within fourteen days after the pronouncing of
such decision, and the Judge may alter, add to, or vary the same in such
way as he may think fit, and may make such order as to the costs of such
note and the settling thereof as may be just. Every appeal book when
settled shall be printed unless a Judge shall otherwise order, and three

¢
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copies thereof forthwith delivered without charge to each respondent, and
one copy thereof to each member of the Full Court. The costs of the appeal
book shall be costs-in the cause unless the Full Court shall otherwise
order. )

12. When any question of fact is involved in an appeal, the evidence
taken in the Court below bearing on such question shall, subject to any
special order, be brought before the Full Court, as follows :—

(@) As to any evidence taken by affidavit, by the production of
printed copies of such of the affidavits as have been printed
and office copies of such of them as have not been printed.

(b) As to any evidence given orally, by the production of a copy of
the Judge’s notes or such other materials as the Full Court
may deem expedient.

13. Where evidence has not been printed in the Court below, the Court
below or a Judge, or the Full Court may order the whole or any part thereof
to be printed for the purpose of the appeal. Any party printing evidence
for the purpose of an appeal without such order shall bear the costs
thereof, unless the Full Court or a Judge shall otherwise order.

14. Tf upon the hearing of an appeal a question arise as to the ruling or
direction of the Judge to a jury or assessors, the Court shall have regard to
verified notes or other evidence and to such other materials as the Court
may deem expedient. )

15. No interlocutory order or rule from which there has been no appeal
shall operate so as to bar or prejudice the Full Court from giving such
decision upon the appeal as may be just. )

16. No appeal shall be heard except by special leave of the Full Court,
unless notice of appeal has been given within the prescribed time and the
copy duly lodged with the Prothonotary. Such deposit or other security
for the costs of any appeal shall be made or given as may be directed under
special circumstauces by the Full Court.

17. An appeal shall not operate as a stay of execution or of proceedings
under the decision appealed from, except so far as the Court or a Judge
may so order ; and no intermediate act or proceeding shall be invalidated
except so far as the Court or Judge appealed from may direct.

OrpEr LVIII. (a).
CROWN CASES RESERVED.

1. Where any case shall be transmitted by any Court of Criminal
Jurisdiction for the consideration of the Full Court, the original case
(signed by the Judge or other person presiding in such first-mentioned Court)
reserving the question of law shall be delivered or sent by the general post to
the Prothonotary..

2. Every such case shall briefly state the question or questions of law
reserved, and such facts only as raise the question or questions submitted.
Tf the question turns upon the presentment, or upon any count thereof, then
the case must set forth the presentment or the particular count,
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3. Every such case shall state whether judgment on the conviction wa$
passed, or postponed, or the execution of the judgment respited, and whether
the person convicted be in prison or has been discharged on recognizance of
bail to appear and reccive judgment, or to render himself in execution.

4. The Prothonotary, as soon as possible atter the receipt ot such case,
shall cause to be made a sufficient number of printed copies thereof, and shall
cause one of such.copies to be forthwith left at the Chambers of each of the

“Judges, who will sit for the consideration of such case.

5. Upon the reservation ot a question of law for the consideration
and determination of the Full Court under section 477 or section
481 of the Crimes Act 1928, a judgment shall not be reversed or
avoided, nor shall a new tiial be directed to be had on the ground of
misdirection, or of the improper admission or rejection of evidence, or

because the verdict of the jury was not taken upon a question which the

Judge at the trial was not asked to leave to them, unless in the opinion of
the Full Court some substantial wrong or miscarriage has been thereby
occasioned at the trial.

OrpER LVIIL (B).
APPEALS TO PRIVY COUNCIL.

1. When any person or persons feeling aggrieved by any judgment,
decree, order, or sentence of this Court shall apply to the said Court by motion
or petition for leave to appeal thérefrom to His Majesty, his heirs, and
successors in His or their Privy Council, the party or parties appellant shall,
in the event of leave being granted, prepare and deliver to the Prothonotary
a transcript or copyol the evidence, proceedings, judgment, decree, or order
go far as the same have relation to the matters of appeal, in order that the
same may be certified and sent or transmitted to England, and it such
transcript or copy shall not be so prepared and delivered within three
months from the date of such motion or petition, or within such further time
as may be allowed by the Court or a Judge or by consent, the appeal shall
be deemed to have been abandoned.

2. The party or parties appellant may at any time before the transcript
ot copy of the evidence, proceedings, judgment, decree, or order shall have
been despatched to England discontinue the appeal by giving to the respondent
or his solicitors a notice headed in the Court and cause stating that he
discontinues such appeal.

3. If the security required by law shall not be entered into by the party
or parties appellant within three months irom the date of the motion or
petition for leave to appéal, or if the appeal shall be abandoned or discontinued
as hereinbefore mentioned, the respondent’s costs of and occasioned by the
motion or petition for'leave to appeal and all subsequent costs bond fide
incurred by him and rendered useless by the failure to enter into the said
security or by the abandonment or discontinuance of the appeal shall be
taxed in like manner as the costs of an action, and in case of non-payment
thereof within two days after such taxation the respondent may apply by
summons to a Judge in Chambers for an order that the party or parties
appellant shall pay the amount so taxed to the respondent, and such Judge
may make an order accordingly with or without costs.
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OrpER LIX.
APPEALS FROM INFERIOR JURISDICTIONS,

1. Where a compulsory reference to arbitration has been ordered any
party to such reference may appeal from the award or certificate of the
arbitrator or referee upon any question of law; and on the application of
any party the Court may set aside the award on any ground on which the
Court might set aside the verdict of a jury. Such appeal shall be to the
Full Court, which shall have power to set aside the award or certificate, or
to remit all or any part of the matter in dispute to the arbitrator or referee,
or to make any order with respect to the award or certificate or all ov any
of the matters in dispute that may be just. ’

2. An application to set aside or remit an award may be made at any
time within six weeks after such award has been made and niade available
to the parties : Provided that the Court or a Judge may by order extend the
gaid time either before or after the same has elapsed.

3. Four clear- days before the day appointed for hearing the appeal the
appellant shall deliver copies of the appeal case as provided by Order XXXIV.,
Rule 34, with reference to special cases.

4. In every nppeal from a County Court the case or appeal book shall be
printed or typewritten and three copies thereof forthwith delivered without
charge to each respondent and one copy thereof to each member of the Full
Court. The costs of the case or appeal book shall be costs in the appeal unless
the Full Court shall otherwise order.

5. Upon receipt of any notice of appeal from the County Court the
Prothonotary shall proceed as directed by Order 58, Rule 3, with reference
to appeals from a Judge of the Supreme Court.

OrpER LX.
OFFICERS.

1. All officers who at the time when these Rules come into force
were discharging duties relating to the busiiess of the Court in its
several jurisdictions shall, unless otherwise provided by any Act or these
Rules, continue to discharge the same or duties analogous to those which
they respectively performed previous to the passing of the said Rules.

2. In the ahsence of the Chicf Clerk or the Prothonotary from hi
office all acts which they respectively arve required to do may bhe done
during their absence by the first or second clerk in their respective offices
or by suome other person in that hehalf to be appointed by the Judges of the
Court. :

3. Where by any of these rules the Prothonotary is required to do
any act of a merely ministerial nature it shall be sufficient if such act be done
by a clerk in his office,
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Orper LXI.
PROTHONOTARY’S OFFICE.

6. The official seal to be used in the Prothonotary’s office shall be the
seal heretofore used by the Prothonotary or such as the Chief Justice shall
from time to time direct.

6a. The filing stamp to be used in every Deputy Prothonotary’s office
shall have inscribed thereon the name of the city, town, or other place
in which his office is situated, as “ Ballarat,” ‘“ Bendigo,” and the like, but
otherwise shall be such as ‘the Chief Justice may from time to time direct.

7. All copies, certificates, and other documents appearing to be.sealed
with a seal of the Prothonotary’s office shall be presumed to be office copies
or certificates or ovher documents issued irom such office, and if duly stamped

. may be received in evidence, and no signature or other formality, except the

sealing with a seal of the Prothonotary’s office, shall be required for the
authentication of any such copy, certificate, or other document.

15. No order made on petition, and no order to make a submission to
arbitration or an award, an order of the Court, and no judgment or order
wherein any written admissions of cvidence are entered as read shall be
passed until the original petition, submission to arbitration or award, or
written admission of evidence shall have been filed in the Prothonotary’s
office and a note thereof made on the judgment or order by the proper
officer.

16. Upon every pleading or other proceeding which is filed in the Pro-
thonotary’s office the date of filing the same shall be printed, typewritten, or
written.

17. Proper indexes or calendars to the files or bundles of all documents
filed in the Prothonotary’s office shall be kept, so’ that the same may be
conveniently referred to when required, and such indexes or calendars and
documents shall at all times during office hours be accessible to the public on
payment of the usual fee.

18. There shall be indorsed on every document delivered at the Pro-
thonotary’s office to be filed, the date and time of the filing thereof.

19. Every judgment, .order, certificate, petition, affidavit, or document
made, presented, filed or used in any cause or matter shall be distinguished
by having plainly written or stamped on the first page thereof the year and
the number by which the cause or matter is distinguished in the books kept
at the Prothonotary’s office. -

20. There shall also be entered in the Cause Books the date of every
judgment, order, and certificate made in every cause or matter.

23. The Prothonotary shall, on a request in writing giving sufficient
particulars, and on payment of the prescribed fee, cause a search to be made
in the registers or indexes or calendars under his custody, and issue a
certificate of the result of the search.

24. For the purpose of enabling all persons to obtain precise infor-
mation as to the state of any cause or matter, and to take the means of
preventing improper delay in the progress thereof, the Prothonotary shall, at
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the request of any person, whether a party or not to the cause or matter
inquired after, but on payment of the usual fee, give a certificate specifying
therein the dates and general description of the several proceedings which
have been taken in such cause or matter in the Prothonotary’s office.

28. No order of a Judge shall be necessary for taking out of any office
of the Court any affidavit or record of the Court. The same may in any
cause or matter be produced upon notice to the proper officer by the person
requiring the same.

29. Any officer being required to attend with any record or document
at any Court or place out of the Supreme Court at Melbourne shall be
entitled to require that the solicitor or party desiring his attendance shall
deposit with him a sufficient sum of money to answer his just fees,
charges, and expenses in respect of such attendance, and undertake to pay
any further just fees, charges, and expenses which may not be fully answered
by such deposit.

30. Where any deeds or other documents are ordered to be left or
deposited, whether for safe custody or for the purpose of any inquiry in
Chambers, or otherwise, the same shall be left or deposited in the Prothono-
tary’s office, and shall be subject to such directions as may be given for the
production thereof.

304. Impounded documents, while in the custody of the Court, are not
to be parted with; and are not to be inspected, except on a written order
signed by the Judge on whose order they were impounded ; or in case of
documents impounded on the order of the Full Court by an order of that
Court or a Judge thereof. Such documents shall not be delivered out of the
custody of the Court except upon an order made by a Judge of the Court.

31. All certificates of the Chief Clerk, and all petitions and written
admissions of evidence whereon any order is founded, and all submissions to
arbitration made orders of the Court, shall be transmitted to and left at the
Prothonotary’s offices, to be there filed or preserved. And all office copies
thereof, or of any part thereof that may be required, shall be ready to be
delivered to the party requiring the same within forty-eight hours aiter the
same shall have been bespoken.

32. The Forms contained in the Appendices shall be used in or for the
purposes of any office of the Court, with such variations as circumstances
may require.

33. All papers left at the office of the Prothonotary to be filed shall be
written, typewritten, or printed on not less than half-a-sheet of foolscap
paper, folded lengthways.

34. Every copy of a case transmitted by any Court of Criminal Juris-
diction, and every copy of an appeal case, or of any case stated for the con-
sideration of the Court, shall be written, typewritten, or printed on foolscap
paper, folded lengthways.

35. The Prothonotary may from time to time prescribe the use in and
for the purpose of his office of such modified or additional forms as may be
deemed expedient.
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36. Every Deputy Prothonotary appointed under the provisions of
section 228 of the Supreme Court Act 1928 may issue all such process and
discharge all such duties as the Prothonotary may lawfully issue or discharge.

37. All documents and proceedings in an action or watter commenced
in the office of a Deputy Prothonotary shall be lodged or filed in the office of
such Deputy Prothonotary, and, subject to any order that may be made by
the Court or a Judge, shall remain in the custody of such Deputy Prothonotary.

38. All proceedings in actions or matters commenced in the office of a
Deputy Prothonotary, including payment of money into Court, shall be
taken in the office of such Deputy Prothonotary. -

39. Money received by a Deputy Prothonotary by way of payment
into Court shall remain in the hands of such Deputy Prothonotary, and shall
be dealt with by such Deputy Prothonotary in the sanie manner in all respects
as money s0 received by the Prothonotary would be dealt with by him,

40. The Court or a Judge may, if under the special circumstances of
any case it appear advisable, make an order for the removal of papers in the
office of a Deputy Prothonotary to the office of another Deputy Prothonotary
or to the office of the Prothonotary, or for the removal of papers in the office
of the Prothonotary to the office of a Deputy Prothonotary, and may by the
same order or by any later order give directions as to the retention or return
of such papers, and such order may be made upon such terms, if any, as may
appear to be just.

41. BEvery Deputy Prothonotary shall keep the same books, showing
the business transacted in his office, as are kept from time to time by the
Prothonotary. ‘ ’ o

42. Every Deputy Prothonotary shall, when forwarding papers to the
Prothonotary, send with such papers a list specifying each document sent
therewith, and a pressed copy of every such list shall be kept by the Deputy
Prothonotary. ’ '

43. Every Deputy Prothonotary shall forward to the Prothonotary
quarterly, in the first week in February, May, August, and November in
each year, or at any intermediate date if required, a report containing an
account of the nature and extent of the business in his office.

Orper LXII,

SETTLING AND PASSING JUDGMENTS AND ORDERS IN MATTERS WITHIN THE
COGNIZANCE OF THE COURT IN ITS EQUITABLE JURISDICTION PREVIOUSLY
TO THE JUDICATURE ACT 1883. h
1. All judgments and orders settled by the Chief Clerk, and all preecipes
for attachments, and such other documents (if any) as, according to the
present practice or the practice for the time being, ought to be entered, shall
be entered without abbreviations, and in a clear and legible hand, under the
direction of the Prothonotary, and all such entries shall be examined by the
clerk entering the same, and be marked with' his initials to denote such
examination. ‘
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2. Proper calendars or indexes of such entries'shall be made, so that the
same may be conveniently. referred to when required, and the calendars or
indexes and the books in which the entries are made shall, when completed,
be preserved, and shall at all times during office hours be accessible to the
public on payment of the proper fee.

3. No minute of any judgment or order shall be necessary, and no
attendance on the Chief Clerk to settle or draw up any such judgment or
order shall be allowed unless the Chief Clerk require the same.

4. Vithin seven days after the judgment or order is pronounced or
finally disposed of by the Court or a Judge, any party may prépare and
leave with the Chief Clerk a draft of the judgment or order to which he con-
siders himself entitled, and shall deliver a copy thereof to the other parties.

9. The Chief Clerk shall be at liberty, in any case in which he may
think 1t expedient-so to do, to settle and pass any judgment or order,
without making any appointment for such purpose and without notice to
any party, or may require the attendance of the parties before him.

6. Where the Chief Clerk requires the attendance of the parties before
him to settle the drait judgment or order, he shall deliver out to the party
on whose behalf the draft has been prepared an appointment in writing of a
time for so settling the same.

7. A notice of the appointment shall be served on the opposite party

" one clear day at least before the time fixed thereby for settling the draft

judgment or order, and the party serving the notice, and the party so
served, shall attend the appointment, and produce to the Chief Clerk their
briefs and such other documents as may be necessary to enable him to settle
the draft.

8. Service of the notice of appointment shall be effected by leaving it
at the address for service of the party to be served, or by transmitting it by
post to such party at such address for service.

9. At the time fixed for settling the draft, the Chief Clerkshall satisfy
himself in such manner as he may think fit that service of the notice of
appointment has been duly effected, and thereupon settle the same.

10. If any party fails to attend the Chief Clerk’s. appointment for
scttling the draft of any judgment or order, or fails to produce his briefs
and such other documents as the Chief Clerk may require to enable him to
settle such draft judgment or order, the Chicf Clerk may proceed to settle
the draft judgment or order in his absence, and the Chief Clerk shall be at
liberty to dispense with the production of counsels’ briets, and to act upon
such evidence as he may think fit of the actual appearance by counsel of
the party failing to attend, or to produce such documents or papers as
aforesaid, or may require the matter to be mentioned to the Court or Judge.

11. The Chief Clerk may adjourn any appointment for settling the
draft of or passing any judgment or order to such time as he may think fit,
and the parties who attend the appointment shall be bound to attend
such adjournment without further notice. :

12. In case no draft of the judgment or order has been prepared and
left with the Chief Clerk within the prescribed time he may decline to draw
up the judgment or order without the leave of the Court or Judge.
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13, A fair copy of the drait judgment or order as settled by the Chief
Clerk shall be prepared by the party entitled thereto, and left by him,
together with the original draft, at the Prothonotary’s office to be passed
and entered. Such fair copy shall be compared with the draft by a clerk in
such office, and be marked with his initials to denote such examination ; and
the Prothonotary shall obtain the signature of the Chief Clerk thereto as
passed, and shall, after the expiration of eight days, if no application to add
to or alter the samle shall have been made, cause the same to be entered.
Such fair copy when passed and entered shall be re-delivered to the party
entitled thereto, and the draft retained in the office.

14. Any party shall be at liberty within seven days after the draft
judgment or order has been settled by the Chief Clerk to apply to the Court
or Judge to add to or alter the same for the purpose of making the same
correspond with the judgment or order of the Court as pronounced.

15. The Chief Clerk shall, at the time of any attendance before him
for the purpose of settling and passing any judgment or order, if requested
to do so by any party, on the ground that 1t is of a special nature or of
unusual length or difficulty, certify, for the information of the taxing officer,
whether in his opinion any special allowance ought to be made in taxation of
costs in respect thereof.

7 OrpeEr LXIIL
SITTINGS AND VACATIONS.

1. The sittings of the Full Court and of the Court shall be held at such
times as the Judges shall direct. A

2. Ope of the Judges of the Court shall be accessible for the hearing in
Melbourne, at all tines, of all such applications as may require to be imme-
diately or promptly heard.

3. The sittings of the several offices of the Supreme Court shall extend
over the whole year, except upon Sundays and holidays:

4. The vacations to be observed in the Court shall be in every year
from the twentieth day of December to the'first day of February following,
and from the first to the fifteenth day of July. The Court shall not sit during
vacations nor upon any Sunday, nor upon any of the days specified in the
next following rule unless the Court deems the exigency of public business
requires it.

5. The following and no other days shall be observed and kept as
holidays in the offices of the Court (that is to say):—New Year's Day,
Christmas Day and the following day, Good Friday and the following
Saturday, Monday, and Tuesday, the birthday of His Majesty,
and every day duly appointed for a general public holiday. When
any of such days falls on a Sunday, the next following Monday shall
be a holiday in Lieu of such day.

6. The office hours in the several offices of the Court shall be from ten
o’clock in the forenoon to three o’clock in the afternoon, except on Saturdays
and in the long vacation, when the offices shall close at noon.

7. One of the Judges of the Court shall be selected at the commencement
of vacation for the hearing in Melbourne during vacation of all such
applications as may require to be immediately or promptly heard.
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Orper LXIV.
- TIME.

1. Where by these rules, or by any judgment or order given or made
after the commencement of The Judicature Act 1883, time for doing any act
or taking any proceeding is limited by months, and where the word month
occurs in any document which is part of any legal procedure under these rules,
such time shall be computed by calendar months unless otherwise expressed.

2. Where any limited time less than six days from or after any date or
event is appointed or allowed for doing any act or taking any proceeding,
Sunday, Christmas Day, and Good Friday shall not be reckoned in the
computation of such limited time. -

3. Where the time for doing any act or taking any proceeding expires
on a Sunday, or other day on which the offices are closed, and by reason
thereof such act or proceeding cannot be done or taken on that day, such
act or proceeding shall, so far as regards the time for doing or taking the
same, be hreld to be duly done or taken if done or taken on the day on which
the offices shall next be open.

4. In the computation of the time appointed or allowed by the rules for
filing, amending, or delivering any pleading, vacation shall not count wnless
otherwise ordered by the Court or Judge. In vacation no pleading shall
be delivered nor subject to the proviso hereinafter contained shall any
ordinary proceedings be carried on in the Court, nor shall time run for the
return of any process or doing any act unless otherwise ordered by the Court
or a Judge. Provided that this rule shall not prevent the issuing of any initi-
atory or mesne process, the entry of appearance to a writ of summons, the
entry of judgment in default of appearance to a writ of summons, the entry
of judgment pursuant to an order, any proceedings under the Instruments Act
1928, any applications under Order XIV. or Order XIVa., the application for
and granting of any writ of capias, ne exeat,execution, injunction, habeas corpus,
prohibition, mandamus, certiorars, sequestration, or other writ or process of
a like nature rendered necessary by the special exigency of any particular
case, the granting and disposing of orders n¢si to review making orders by
consent, entering orders, obtaining and entering orders for default of pleading,
or issuing execution or the hearing of probate or insolvency applications.

5. The day on which an order for security for costs is served, and the
time thenceforward until and including the day on which such security is
given, shall not be reckoned in the computation of time allowed.to plead,
answer interrogatories, or take any other proceeding in the vause or matter.

6. The Court or a Judge shall have power to enlarge or abridge the

time appointed by these Rules, or fixed by any order enlarging time, for tm

doing any act or taking any proceeding, upon such terms (if any) as the
justice of the case may require, and any such enlargement may be ordered
although the application for the same is not made until after the expiration of
the time appointed or allowed.

7. The time for delivering, amending, or filing any pleading or document
may be enlarged by consent in writing, without application to the Court or
a Judge. .
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8. Service of pleadings, notices, summonses, orders, rules, and other
proceedings shall be effected before the hour of four in the afternoon, except
on Saturdays, when it shall be effected before the hour of noon. Service
effected after four in the afternoon on any week-day except Saturday shall
for the purpose of computing any period of time subsequent to such ser-
vice be deemed to have been effected on the following day. Service effected
after noon on Saturday shall be deemed to have been effected on the follow-
ing Monday. )

9. In any case in which any particular number of days not expressed
to be clear days is prescribed by these Rules the same shall be reckoned
exclusively of the first day and inclusively of the last day. :

10. In any cause or matter in which there has been no proceeding for
one year from the last proceeding had, the party who desires to proceed
shall give a month’s notice to the other party of his intention to proceed.
A summons on which no order has been made shall not, but notice of trial
although countermanded shall, be deemed a proceeding within this Rule.

OrpeErR LXYV.
b 1.—COSTS.

1. Subject to the provisions of any Act and these Rules, the costs of and
incident to all proceedings in the Court andin Chambers including the
administration of estates and trusts shall be in the discretion of the Court
or Judge. Provided that nothing herein contained shall deprive an executor,
administrator, trustee, or mortgagee who has not unreasonably instituted or
carried on orresisted any proceedings of any right to costs out of a particular
estate or fund to which he would be entitled according to the rules hitherto
acted upon in Courts of Kquity. '

2. An order, giving a party -costs, except so far as they have been
occasioned or incurred by or relate to some particular issue or part of his
proceedings shall be read and construed as excluding:only the amount by
which the costs have been increased by such issue or proceedings, but the
Court or Judge, if the whole costs of the action are not intended to be given
to the party, may, by the order direct taxation of the whole costs, and pay-
ment of such proportion thereof as the Court or Judge shall determine.

3. If a cause be removed from an inferior Court, having jurisdiction in
the cause, the costs in the Court below shall be costs in the cause.

5. Where upon the trial of any cause or matter it appears that the
same cannot conveniently proceed by reason of the solicitor for any party
having neglected to attend personally, or by some proper person on his
behali, or having omitted to deliver any paper necessary for the useot the
Court or Judge, and which according to the practice ought to have been
delivered, such ‘solicitor shall personally pay to all or any of the parties such
costs as the Court or Judge shall think fit to award. ‘

6. In any cause or matter in which security for costs is required, the
security shall be of such amount and be given at such time or times and in
such manner and form as the Court or a Judge shall direct. : :

9
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6a. A plaintiff ordinarily resident out of the jurisdiction may be ordered
to give security for costs, though he may be temporarily resident within the
jurisdiction.

7. Where a bond is to be given as security for costs, it shall, unless the
Court or a Judge otherwise directs, be given to the party or person requiring
the security, and not to an officer of the Court.

8. Except when otherwise provided, the provisions of this order shall
apply to all causes, matters, and proceedings in all jurisdictions of the Supreme
Court, except that the scale of witnesses” cxpenses in Appendix N shall
not apply in criminal proceedings by the Crown.

9. Except when otherwise ordered, in ‘causes, matters, or procecdings
commenced after this rule comes into operation solicitors shall be entitled
to charge and be allowed the fees set forth in Appendix N, and no higher
fees shall be allowed in any case except such as are by this Order otherwise
provided for.

10. An increase on the scale not exceeding 30 per cent. may be allowed
either generally in any cause, matter, or proceeding, or as to the costs of any
particular application made, or business done, if on special grounds arising
ont of the nature and importance ov the difficulty or urgency of the case,
the Court or a Judge shall, at the trial or hearing, or further consideration,
or at the hearing of any application, whether the cause, matter or proceeding
shall or shall not be brought to trial or hearing, or to further consideration
(as the case may be) so order ; or if the taxing officer, under directions given
to him for that purpose by the Court or Judge, shall think that such allowance
ought to be so made upon such special grounds as aforesaid.

11. If in any case it shall appear to the Court or a Judge that costs
have been improperly or without any reasonable cause ingurred, or that by
reason of any undue delay in proceeding under any judgment or order, or
of any misconduct or detault of the solicitor, any costs properly incurred
have nevertheless proved fruitless to the person incurring the same, the
Court or Judge may call on the solicitor oi the person by whom such costs
have been so incurred to show cause why such costs should not bedisallowed
as between the solicitor and his client, and also (if the circumstances of the
case shall require) why the solicitor should not repay to his client any costs
which the client may have been ordered to pay to any other person, and
thereupon may make such order as the justice of the case may require. The
Court or Judge may, if they or he think fit, refer the matter to a taxing officer
for inquiry and report, and direct the solicitor to show cause before such
taxing officer. Such notice (if any) of the proceedings or order shall be given
to the client in such manner as the Court or Judge may direct.

12. In actions of contract or of tort in which the plaintiff recovers, by
judgment or otherwise, a sum (exclusive of costs) not exueecfing £50, he

shall be entitled to no more costs than he would have been entitled to had he *

brought his action in a County Court, unless the Court or a Judge otherwise
orders. )

13. Where the Court or a Judge appoints one of the solicitors of the
Court to be guardian ad litem of an infant or person of unsound mind, the
Court or Judge may direct that the costs to be incurred in the performance

1829.—10
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of the duties of such office shall be borne and paid either by the parties or
some one or more ot the parties to the cause or matter in which such appoint-
ment Is made, or out of any fund in Court in which such infant or person of
unsound mind may be interested, and may give directions for the repayment
or allowance of such costs as the justice and circumstances of the case may
Tequire.

14. A sct-off for damages or costs between parties may be allowed not-
withstanding the solicitor’s lien for costs in the particular cause or matter
in which the set-off is sought. This Rule shall include cases where the set-off
arises in independent actions or in different Courts.

144. The costs occasioned by any unsuccessful claim or unsuccessful
resistance to any claim to any property  shall not be paid out of the estate
unless the Judge shall otherwise direct.

14B. The costs of inquiries to ascertain the person entitled to any
legacy, money, or share, or otherwise incurred in relation thercto, shall be
paid out of such legacy, money, or share, unless the Judge shall otherwise direct.

14c. Where some of the persons entitled to a distributive share of a
fund are ascertained, and difficulty or delay has occurred or is likely to occur
in ascertaining the persons entitled to the other shares, the Court or a Judge
may order or allow immediate payment of their shares to the persons ascer-
tained without reserving any part of those shares to answer the subsequent
costs of ascertaining the persons entitled to the other shares ; and in all such
cases such order may be made for ascertaining and payment of the costs
incurred down to and including such pgyment as the Court or Judge shall
think reasonable. .

14p. In any action in which it is ordered that any costs shall be paid
out of the estate, the Judge making such order may direct out of what portion
or portions of the estate such costs shall be paid, and such costs shall be paid
accordingly.

15. Costs may be taxed on an award, notwithstanding the time for
sebting aside the award has not elapsed.

16. Onc day’s notice of taxing costs, together with a copy of the bill of
costs and affidavit of increasc (if any), shall be given by the party or the
solicitor of the party whose costs are to be taxed to the other party or his
solicitor, in all cases where a notice to tax is necessary.

17. Notice of taxing costs shall not be necessary in any case where the

defendant has not appeared in persomn, or by his solicitor or guardian.

19. The taxing officers shall be respectively assistant to each other,
and in the discharge of their duties, and, for the better despatch of the
business of their respective offices, any taxing officer may tax or assist in the
taxation of a bill of costs which has been referred to any other taxing officer
for taxation, and for ascertaining what is due in respect of such costs, and in
such case shall certify accordingly.

20. The solicitor having the carriage of any order directing a taxation
of costs shall, when obtaining an appointment to tax, leave with the tanxig
officer the original or a copy of such order, unless he shall have previously
filed such original in the Prothonotary’s office. In every bill of costs the
professional charges shall be entered in a separate column from the disburse-
ments, and every column therein shall be cast before the bill is left for taxation.

)

44
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22. Where in pursuance of any direction by the Court- or a Judge in
Chambers drafts are settled by any counsel, the expense of procuring such
drafts to be previously or subsequently settled by other counsel, on behalf
of the same parties, shall not be allowed on taxation as between party and
party, or as between solicitor and client, unless the Court or a Judge shall
otherwige direct.

23. In any case where the Court or a Judge shall think fit to award

costs to any party, the Court or Judge may by the ovder divect taxation of
the costs of such party, and payment of a proportion thercof, or payment of

the taxed costs less a specified sum in gross to he deducted therefrom, or
direct payment of a sum in gross in lieu of taxed costs, and direct hy and
to whom such proportion, or taxed costs, or sum shall be paid. Nothing in
this Rule contained shall derogate from the discretion of the Court or Judge
as to costs.

26. The fees and allowances to solicitors on proceedings under the
Trusts Act 1928, section thirty-two, or any amendment thereof, shall be
the same as are payable under these Rules, and by the practice of the Court
for business of a similar nature.

IT,—SPECIAL ALLOWANCES AND GENERAL REGULATIONS,

27. The following special allowances and general regulations shall apply
to all proceedings and all taxations in the Supréme Court :—

(1) As to writs of summons requiring special indorsement, and as to
special cases, pleadings and affidavits in answer to interroga-
tories, and other special affidavits, and admissions under
Order XXXITI., Rule 2, the taxing officer may, in lieu of the
allowances for instructions and preparing or drawing and
attendances, make such allowance for work, labour, and
eXpenses in or about the preparation of such documents as in
his discretion he may think proper. :

(2) As to drawing any pleading or other documents, the fees allowed
shall include any copy made for the use of the solicitor, agent,
or client, or for counsel to settle.

(3) As to instructions to sue or defend or the preparation of briefs, if the
taxing officer shall on special grounds consider the fee in either
scale provided inadequate he may make such further allowance
as he shall in his discretion consider reasonable.

(4) As to affidavits, when there are several deponents to be sworn or
1t is necessary for the purpose of an affidavit being sworn to go
to a distance or to employ an agent, such reasonable allowance
may be madeas the taxing officer in his discretion may think fit.

(5) The allowances for instructions and drawing an affidavit in answer
to interrogatories and other special affidavits, and attending
the deponent to be sworn, include all attendances on the
deponents to settle and read over. :

(8) As to delivery of pleadings, services, and notices, the fecs are not
to be allowed when the same solicitor is for both parties, unless
it be necessary for the purpose of making an . affidavit of
service.
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(64) When two or more writs, summonses, orders, or notices in the
same cause or matter can be served at the same time on any
party, they shall be so served, and, when such 1s the case,
fees shall be allowed for the service of one only.

(7) As to perusals, the fees are not to apply where the same solicitor
is for both parties. .

(8) Where the same solicitor is employed for two or more defendants,
and sepatate pleadings are delivered or other proceedings had by
or for two or more such defendants separately, the taxing
officer shall consider in the taxation of such solicitor’s bill of
costs, either between party and party or between solicitor and
client, whether such separate pleadings or other proceedings
were necessary or proper, and it he is oi opinion that any part
of the costs occasioned thereby has been unnecessarily or im-
properly incurred, the same shall be disallowed.

(9) As to evidence, such just and reasonable charges and expenses as
appear to have been properly incurred in procuring evidence,
and the attendance of witnesses, are to be 2allowed.

(10) As to agency correspondence in country agency causes and
matters, if it be shown to the satisfaction of the taxing officer
that such correspondence ‘has been special or extensive, he is
to be at liberty to make such special allowance in respect thereof
as in his discretion be may think proper.

(11) As to the attendance of solicitors upon the Chief Clerk for the
purpose of settling the terms of and passing judgments or
orders, the.taxing officer may, in such cases as are provided for
by Order LXII., Rule 15, make such special allowances in
respect thereof as he shall consider reasonable.

(12} As to attendance at the Judge’s Chambers, where, from the
length of the attendance, or from the difficulty of the case, the
Judge shall think the highest of the fees an insufficient
remuneration for the services performed, or where the pre-
paration of the case or matter to lay it before the Judge,
shall have required skill and labour for which no fee
has been allowed, the Judge may allow such fee in lieu
of the fec provided, not exceeding £5 53, as in his
discretion he may think fit; and where the preparation
of the case or matter to lay it before a Judge in
Chambers on a summons shall have required and received
from the solicitor such extraordinary skill and labour as
materially to conduce to the satistactory and speedy disposal
of the business, and therefore shall appear to the Judge to
deserve higher remuneration than the ordinary tees, the Judge
may allow to the solicitor, by a memorandum in writing
expressly made for that purpose and signed by the Judge,
specifying distinctly the grounds of such allowance, such fee,
not exceeding £10 10s., as in his discretion he may think fit,
instead of the fee of £5 bs.

)
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(13) As to attendances at the Judge’s Chambers, where by reason of on

non-attendance

the non-attendance of any party (and it is not considered or negect by
arty at

expedient to proceed ex parte), or where by reason ot the neglect ;cjlx;gmeb;::.
of any party in not being prepared with any proper evidence, order corts
account, or other proceeding, the attendance is adjourned
without any useful progress being made, the Judge may order

such an amount of costs (if any) as he shall think reasonable to

be paid to the party attending by the party so absent or neglect-

ful, or by his solicitor personally ; and the party so absent or
neglectful is not to be allowed any fee as against any other

party, or any estate or fund in which any other party is
interested.

{14). A folio is to comprise 72 words, every figure comprised in a Folios,
column being counted as one word.

(15) Such costs of procuring the advice of counsel on the pleadings, costsot
evidence, and proceedings in any cause or matter as the taxing 53332:3?
officer shall in his discretion think just and reasonable, and ot “**™
procuring counsel to settle such pleadings and special affidavits
as the taxing officer shall in his discretion think proper to be
settled by counsel, are to be allowed ; but as to affidavits a
separate fee is not to be allowed for each affidavit, but one fee
for all the affidavits proper to be so settled, which are or ought
to be filed at the same time.

(16) As to counsel attending at Judge’s Chambers, no cost tl}ereof shall Comntel
in any case be allowed unless the Judge certifies it to be a Chomiers.
proper case for counsel to attend.

(17) (@) Thecost ot inspection of documents shall be in the discretion atowance for
of the taxing officer, but no allowance is to be made for any et
inspection unless it is shown to the satisfaction of the taxing
officer that there were good and sufficient reasons for making
such inspection.

(#) The taxing officers of the Supreme Court shall have power and power to maxe
authority to make one or more interim certificate or certificates, et
allocatur or allocaturs, in any taxation for any portion or
portions of the taxed costs directed to be taxed without waiting
until a certificate for the full amount can be made.

(18) As to taking copies of documents in possession of another party, rateor
or extracts therefrom, under Rules of Court or any special Bjmor
order, the party entitled to take the copy or extract 1s to pay **™™*
the solicitor of the party producing the document for such copy
or extract as he may by writing require at the rate of 6d. per
folio ; and if the solicitor of the party producing the document
refuses or neglects to supply the same the solicitor requiring the
copy or extract is to be at liberty to make it and the solicitor
for the party producing is not to be entitled to any fee in
respect thereof.

(19) Where a petition in any cause or matter within the cognizance of Tender st cons

for perusing

the Court in its Equitable Jurisdiction prior to The Judicature vetition where

notice that

Act 1883 is served, and notice is given to the party served that appestanco not
required.
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in case of his appearance in Court his costs will be objected to,
and accompanied by a tender of costs for perusing the same, the
amount to be tendered shall be £2 2s. T[}ile party making such
payment shall be allowed the same in his costs provided that
guch service was proper, but not otherwise ; but this Order is
without prejudice to the rights of either party to costs, or to
object to costs where no such tender is made, or where the Court
or Judge shall consider the party entitled, notwithstanding such
notice or tender, to appearin Court. In any other case in which
a solicitor ot a party served necessarily or properly peruses any
such ‘petition without appearing thereon he is to be allowed a
fee not exceeding the amount aforesaid.

Court or Judgo (20) The Court or Judge may, at the hearing of any cause or matter,

may disallow
costs of
pleading

or matter
improper or
unnecessary,

Duty of taxing
officer.

or upon any application or proceeding in any cause or matter in
Court or at Chambers, and whether the same is objected to or
not, direct the costs of any indorsement on a writ of summons,
pleading, summons, affidavit, .evidence, notice to produce,
admit, or cross-examine witnesses, account, statement, procuring
discovery by interrogatories or order, applications for time,
bills of costs, service of noticeof motion or summons, or other
proceeding, or any part thereof, which is improper, vexatious
unnecessary, or contains vexatious or unnecessary matter, or is
of unnecessary length, or caused by misconduct or negligence,
to be disallowed, or may direct the taxing officer to look into the
same and to disallow the costs thereof, or of such part thereof
as he shall find to be improper, unnecessary, vexatious, or to
contain unnecessary matter, or to be of unnecessary length, or
caused by misconduct or negligence; and in such case the
party whose costs are so disallowed shall pay the costs occa-
sioned thereby to the other parties ; and in any case where such
question shall not have been raised before and dealt with by the
Court or Judge it shall be the duty of the taxing officer to look
into the same (and, as to evidence, although the same may be
entered as read in any judgment or order) for the purpose
aforesaid, and thereupon the same consequences shall ensue as
if he had been specially directed to do so.

Costs may be (21) In any case in which, under the last preceding reguiation or any

set-off or
adjusted
between partles.

other Rule of Court, or by the order or direction of a Court or
Judge, or otherwisc, a party entitled to receive costs is liable to
pay costs to any other party, the taxing officer may tax the
costs such party is so liable to pay, and may adjust the same by
way of deduction or set-off, or may, if he shall think fit, delay
the allowance of the costs such party is entitled to receive until
he has paid or tendered the costs he is liable to pay; or such
officer may allow or certify the costs to be paid, and direct
payment, and the same may be recovered by the party
entitled thereto in the same manner as costs ordered to be
paid may be recovered.
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(22) Where any question as to any costs is, under Regulation 20, Notefortaxing
dealt with at Chambers, the Judge or Chief Clerk is to make a oer
note thereof and state the same on his allowance of the fees
for attendances at Chambers or otherwise as may be convenient
for the information of the taxing officer.

(23) Where any party appears upon any application or proceeding in bislowsnce
Court or at Cbambers in which he is not interested, or upon miemsted, ke
which, according to the practice of the Court, he ought not to
attend, he 1s not to be allowed any costs of such appearance
unless the Court or Judge shall expressly direct such costs to

be allowed.

(24) The costs of an application to extend the time for taking any mstensionof
proceeding shall be in the discretion of the taxing officer, unless “™*
the Court or a Judge shall have specially directed how such
costs are to be paid or borne. The taxing officer shall not allow
the costs of more than one-extension of time, unless he is satisfied
that such extension was necessary and could not with due
diligence have been avoided. The costs of a summons to
extend time shall not be allowed in cases to which Rule 8 of
Order LXIV. applies, unless the party taking out such summons
hag previously applied to the opposite party to consent, and he
has not given a consent to o sufficient extension of time, or the
taxing officer shall consider there was a good reason for not
making such application ; and in casc the taxing officer shall
not allow the costs of such summons, and shall consider that
the party applying ought to pay the costs of any other party
occasioned thereby, he may direct such payment or deal with
such costs in the manner provided by Regulation 21.’

{25) The taxing officers of the Court shall, for the purpose of any Taxing

N . . . ficers may
proceeding before them, have power and authority to administer aaminister

oaths, and shall, in relation to the taxation of costs, perform all *™
such duties as prior to the Judicuture Act 1883 were per-
formed by the Master-in-Bquity or Prothonotary ; and shall,
in respect thereof, have such powers and authorities as pre-
vious to the commencement of such Act were vested in any
of such officers, including examining witnesses, directing pro-
duction of books, papers, and documents, making separate
certificates or allocaturs, requiring any party to be represented
by a separate solicitor, and to direct and adopt all such other
proceedings as could be directed and adopted by any such
officer on references for the taxation of costs, and taking
accounts of what is due in respect of such costs, and such
other accounts connected therewith as may be directed by the
Court or a Judge.

(254) The taxing officers of the Court shall be the Master-in:Equity, who may tax.
the Chief Clerk, the Prothonotary, the Taxing Master, and the
officers who at the time of the coming into operation of these
rules shall be performing the duties of taxing officers of the
Court.
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The first or second clerk in the Prothonotary’s office, or
such other persons as the Chief Justice shall direct, may
tax any bill of costs, and give his allocatur at the foot of such
bill. '

{27) On the taxation of costs to be borne by any fund or estate the |

taxing officer shall have authority to arrange and direct what
parties are to attend and what parties are to be served with
appointments to tax and copies of bills of costs, and .to disallow
the costs of any party whose attendance such officer shall in
his discretion consider unnccessary.

(28) Wheh any party cntitled to costs refuses or neglects to bring in

his costs for taxation, or to procure the same to be taxed, and
thereby prejudices any other party, the taxing officer shall be
at liberty to certify the costs of the other parties, and certify
such refusal or neglect, or may allow such party retusing or
neglecting a nominal or other sum for such costs, so as toprevent
any other party being prejudiced by such refusal or neglect.

(29) On every taxation the taxing officer shall allow all such costs,

charges, and expenses as sholl appear to him to have
been necessary or proper for the attainment of justice or
for defending the rights of any partv: Provided that in
taxations as between party and party no costs shall be allowed
which have been incurred or increased through over portion
or by payment of special fees to Counsel or special charges
or cxpenses to witnesses or other persons or by other unusual
expenses.

(29a) In taxations under or pursuant to Section 104 of the Supreme

Court Act 1928, of a solicitor’s fees, charges and ‘disbursements,
no such disbursements shall be allowed which have not been
actually made before the delivery of the bill of costs, unless
the bill shall expressly state that they have not then been
made, and shall set out such unpaid items of disbursements
under a separate heading in the bill, in which case they may

‘be allowed by the taxing master if they are actually made

before the commencement of the proceedings in which the
taxation takes place, and are made in discharge of an
antecedent liability of the solicitor (including counsel’s fecs)
properly incurred on behalf of the client. For the purposes
of computation of one-sixth thereof, such bill shall be deemed
to include such unpaid items as part of the bill :

Provided also that if the proceedings for taxation shall
have been commenced by the client or a third party, payments
made by the solicitor pending such proceedings in discharge of
any such antecedent liability so set out in the bill (including
counsel’s fees) may be allowed by the taxing master if actually
made before the commencement of the taxation, if it appears
to him that such payments have been properly made and that
no injustice is done thereby.

The provisions as to the review of taxations shall apply to
anything done by the taxing master pursuant to this Rule.

-3



) Chapter I.-—Civil Proceedings.
4029 Order LXYV.

(30) As to any work and labour properly performed and not herein Feesfor worx
Tid fabour,
provided for, and in respect of which fees have heretofore
been allowed, the same or similar fees are to be allowed for

such work and labour as have heretofore been allowed.

(31) Where the plaintiff is directed to pay to the defendant the costs Coststn the
of the cause, the costs occasioned to the defendant by any '
amendment of the plaintiff’s pleadings shall be deemed to
be part of such defendant’s costs in the cause (except as
to any amendment which shall appear to have been rendered
necessary by the default of such defendant) ; but there shall
be deducted from sucli costs any sum which may have been
paid by the plaintiff according to the course of the Court at
the time of any amendment,

(32) Where upon taxation a plaintiff, who has ohtamed a judgment Cosot
with costs, is not allowed the costs of any amendment of his '
pleadings on the ground of the same having been un-
necessary, the defendant’s costs occasioned by such amend-
ment shall be taxed, and the amount thereof deducted from

the costs to be paid by the defendant to the plaintiff.

(33) Where an action or petition is dismissed with costs, or a motion is Taxation
refused with costs, or any costs are by any general or special o rotor, "
order directed to he paid, the taxing officer may tax such costs
without any ovder referring the same for taxation, unless the -

Court or a Judge, upon the application of the party alleging

himself to be aggrieved, prohibits the taxation of such costs.

(34) Where it is directed that costs shall be taxed in case the parties where parties
differ about the same, the party claiming the costs shall bring the aer:
bill of costs into the office of the proper taxing officer, and give
notice of his having so done to the other party, and at any time
within eight days after such notice such other party shall have
liberty to inspect the same without fee, if he thinks fit. And
at or before the expiration of the eight days, or such further
time as the taxing officer shall in his discretion allow, such
other party shall either agree to pay the costs or signify his
dissent therefrom, and shall thereupon be at liberty to tender
a sum of money for the costs ; but where he makes no such
tender, or where the party claiming the costs refuses to accept
the sum so tendered, the taxing officer shall proceed to tax the
costs ; and where the taxed costs shall not exceed the sum
tendered, the costs of the taxation shall be borne by the party
claiming the costs.

(35) Where any costs are by any judgment or order directed to be gostsoutot
taxed and to be paid out of any money or fund in Court, the
taxing officer in his certificate of taxation shall state the total
amount of all such costs as taxed without any direction for

that purpose in such judgment or order.
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(37) The rules, orders, and practice of any Court whose jurisdiction is

transferred to the Court, relating to costs, and the allowance of
the fees of solicitors and attorneys, and the taxation of costs,
existing prior to the commencement of The Judicature Act 1883
shall, in so far as they are not inconsistent with the said Act
and these rules, remain in force and be applicable to costs of
the same or analogous proceedings, and to the allowance of the
fees of solicitors of the Supreme Court and the taxation of. costs
in the Court.

As to all fees or allowances which are discretionary, the same are,
unless otherwise provided, to be illowed at the discretion of the
taxing officer, who, in the exercise of such discretion, is to take
into consideration the other fees and allowances to the solicitor
and counsel (if any) in respect of the work to which such allow-
ance applies, the nature and importance of the cause or matter,
the amount involved, the interest of the parties, the fund or
persons to bear the costs, the general conduct and costs of the
proceedings, and all other circumstances ; and, when a party is
entitled to sign judgment for his costs, the taxing officer in
taxing the costs may allow a fixed sum for the costs of the
judgment.

(384) 1f upon any taxation it shall appear that the costs have been

increaséd by unnecessary delay or by improper, vexatious, prolix,
or unnecessary proceedings, or by other misconduct or negli-
gence, or that from any other cause the amount of the costs is
excessive, having regard to the nature of the business transacted
or the interests involved, or the money or value of the property
to which the costs relate, or to the other circumstances of the
case, the taxing officer shall allow only such an amount of costs
as may be reasonable and proper, and may assess the same at a
gross sum, and shall (if necessary) apportion the amount
among the parties if more than one, or may report the matter
to the Judge who may make such order as he shall think fit.

The provisions as to review of taxation shall apply to allow-
ances and certificates of the taxing officer under this rule.

(38n) If on the taxation of a bill of costs payable out of a fund or estate

{real or personal), or out of the assets of a company in liquida-
tion, the amount of the professional charges and disbursements
contained in the billis reduced by a sixth part, no costs shall
be" allowed to the solicitor leaving the bill for taxation for
drawing and copying it, nor for attending the taxation.

(39) Any party who may be dissatisfied with the allowance or dis-

allowance by the taxing officer, in any bill of costs taxed by
him, of the whole or any part of any items may, at any time
before the certificate or allocatur is signed, deliver fo the
other party interested therein, and carry in before the taxing
officer, an objection in writing to such allowance or disallowance,
specifying therein by a list, in a short and-concise form, the

=
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items or parts thereof objected to, and the grounds and reasons
for such objections, and may thereupon apply to the taxing
officer to review the taxation in respect of the same. The
taxing officer may, if he shall think fit, issue, pending the
consideration of such objections, a certificate of taxation or
allocatur for or on account of the remainder of the bill of costs,
and such further certificate or allocatur as may be necessary
shall be issned by the taxing officer after his decision upon such

‘ objections.

" (40) Upon such application the taxing officer shall reconsider and
review his taxation upon such opjections, and he may, if he
shall think fit, receive further evidence in respect thereof, and,
if so required by any party, he shall state either in his certi-
ficate of taxation or allocatur, or by reference to such objection,
the grounds and reasons of his decision thereon and any special
facts or circumstances relating thereto.

(41) Any party who may be dissatisfied with the certificate or allocatur
of the, taxing officer as to any item or part of an item which
may bave been objected to as aforesaid, may, within fourteen
days from the date of the certificate or allocatur, or such other
time as the Court or Judge, or the taxing officer at the time

Taxing officer
may review
taxation.

Party
dissatisfied with
taxing officer
may apply to
Judge,

he signs his certificate or allocatur, may allow, apply to a Judge

at Chambers for an order to review the taxation as to the same

item or part of an item, and the Judge may thereupon make

such order as the Judge may think just; but the certificate ot

allocatur of the taxing officer shall be final and conclusiveas to all

matters which shall not have been objected to in manner
- aforesaid.

(42) Such application shail be heard and determined by the Judge
upon the evidence which shall have been brought in before the
taxing officer, and no further evidence shall be received upon
the hearing thereof unless the Judge shall otherwise direct.

(44) No retaining fee to counsel shall be allowed on taxation as between
party and party.

(45) Fees for conferences are not to be allowed in any cause or matter
in addition to the solicitor’s and counsel’s fees for drawing and

Evidence
thereon.

Retalner of
counsel,

Conferences.

settling, or perusing any pleadings, affidavits, deeds, or other

proceedings or abstracts of title, or for advising thereon, unless
1t shall appear to the taxing officer for some special reason that
a conference was necessary or proper.

{(46) In any case in which under Rule 12 of this order the scale of
costs in County Courts is applicable, the costs of briefing more
than one counsel shall not be allowed, unless the taxing officer
shall, for special reasons, be of opinion that briefing more
than one counsel was proper.

{47) Where the costs of retaining two counsel may properly be allowed
such allowance may be made, although both such counsel may
have been selected from the outer bar.

Counsel whero
County Court
scale applicable.

Allowances of
two junior
counsel.
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(48) As to refresher fees, in any cause or matter whether witnesses
are examined or not if the trial shall occupy either on the
first day only or partly on the first day and partly on a
subsequent day or days more than six working hours without
being concluded, the taxing officer may allow for every five
working hours subsequent to the expiration of the first six
hours the following fees :—

To the leading counsel not exceeding £12 12s.
To the second of two or three counsel not exceeding £8 8s.
To the third of three counsel not excecding £5 5s.
The final refresher may be allowed for such period less than five
hours that the trial may occupy.

{49) Where a cause or matter shall not be brought on for trial or
hearing, the costs of and consequent on the preparation and
delivery of briefs shall not be allowed if the taxing officer shall
be of opinion that such costs were prematurely incurred.

(50) Where a cause or matter which stands for trial is called on to be
tried, but cannot be decided by reason of a want of parties or
other defect on part of the plaintiff, and is therefore struck out
of the paper, and the same causeis again set down, the defendant
shall be allowed the taxed costs occasioned by the first setting
down, although he does not obtain the costs of the :cause or
matter.

(51) The following fees are to be allowed to counsel’s clerks :

£ s d
Upon a fee under 5 guineas 0 2 6
5 guineas and under 10 guineas 0 5 0
10 guineas and under 20 guineas 010 0O
20 guineas and under 30 guineas 015 0
30 guineas and under 50 guineas 1 6.0
50 guineas and upwards, per cent. 210 0
On consultations, senior’s clerk 0 5 0
On consultations, junior’s clerk 0 2 6
On conferences .. .. 0 5 0
On retainers (where allowed) :
(ieneral retainer 010 6
Common retainer 0 2 6

(52) No fee to counsel shall be allowed on taxation unless vouched by
his signature.

(53) In cases in which an original affidavit can be used, and to which
Order XXXVIIIL., Rule 15, applies, it shall not be necessary to
take an office copy.

(54) It shall not be necessary to take an office copy of an afidavit of
discovery of documents, and the copy delivered by the party
filing it may be used against such party.

(55) Where in proceedings before the taxing officer any party is guilty
of neglect or delay, or puts any other party to any unnecessary
or improper expense relative to such proceedings, the taxing
officer may direct such party or his solicitor to pay such costs as
he may think proper, or deal with them under Regulation 21.

=
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(56) Where in any cause or matter any bill of costs is directed to be
taxed for the purpose of being paid or raised out of any fund
or property the taxing officer may, if he shall consider there is
a reasonable ground for so doing, require the solicitor to deliver
or send to his clients, or any of them, free of charge. a copy of
such bill or any part thereof previously to such officer com-
pleting the taxation thereof, accompanied by any statement
such officer may direct, and by a letter informing such client that
the bill of costs has been referred to the taxing officer, giving bis
name and address, for taxation, and will be proceeded with at
the time the officer shall have appointed for this purpose, and
-such officer may suspend the taxation for such time as he may
consider reasonable.

(57) The taxing officer shall have power tolimit or extend the time for
any proceeding before him ; and where, by any general order
or any order of the Court or a Judge, a time is appointed for
any proceeding before or by a taxing officer, unless the Court
or a Judge shall otherwise direct, such officer shall have power
from time to time to_extend the time appointed upon such
terms (if any) as the justice ol the case may requre, and,
although the application for the same is not made till after the
expiration of the time appointed, it shall not be necessary to
make a certificate or order for the purpose, unless required for
any special purpose.

(58) Every bill of costs which shall be left for taxation shall be indorsed
with the name and address of the solicitor by whom it is so left,
and also the name and address of thesolicitor (if any) for whom he
is agent, including any solicitor who is entitled or intended to
participate in the costs to be so taxed.

29. (a) In all actions where the amount claimed does not exceed £500, the
plaintiff may indorse upon the writ or the defendant may indorse upon his
entry of appearance a notice that he intends to proceed under the special scale
of costs in Appendix N. When such notice 1s so indorsed by either party,
all costs in the action between party and party and between solicitor and
client shall be taxed under such scale unless a Judge otherwise orders, but
subject to any agreement in writing between solicitor and client.

(b) In any action in which it shall appear to a Judge that costs on the
ordinary scale ought not to be allowed, he may order that all costs in the action
between party and party and between solicitor and client or either shall be
taxed under the special scale of costs in Appendix N, subject to any agree-
ment in writing between solicitor and client. .

{¢) In taxation under such scale no item not included therein shall be
allowed unless a Judge before taxation otherwise orders, or unmless it is
covered by an agreement between solicitor and client.

(d) Such special scale of costs shall not apply to costs of appeal.
30. In actions where a barrister and solicitor acts in both capacities or

appears as a barrister, instructed by his partner acting as ‘solicitor, neither
he nor his partner shall be entitled to make any charge for “ instructions for
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brief,” nor for “drawing” or “engrossing brief ’; but, in licu ot all such
charges, such barrister and solicitor, or partner, as the case may be, shall be
entitled to such fees as may be allowed by the taxing officer for preparing
for trial,” and for “ preparing brief notes for use on trial.” Any person
dissatisfied with the decision of the taxing officer in regard to such
allowance may appeal within fourteen days of such decision by summons
to the Judge who tried the action, who may review the taxation as to
such item without being bound by the discretion of the taxing. officer.
This appeal may be had in addition to any other application to review the
taxation.

OrpeEr LXVI.
NOTICES, PRINTING, PAPER, COPIES, OFFICE COPIES, ETC.

1. All notices and consents required or allowed by these Rules shall be
in writing, unless expressly authorized by a Court or Judge to be given orally.

2. Subjeet to the Rules following all documents left at Chambers and
intended for the use of a Judge or of the Chief Clerk or any other officer of
the Court shall, whenever practicable, be written upon foolscap paper.

2a. When five or more copies of any document containing more than
ten folios are required in any cause or matter,.or where the parties consent,
the copics may he printed or type-written.

3. Proceedings required to be printed or type-written shall he printed
or typed on foulsup folio paper, with an inner margin about three-quarters
of an inch wide and an outer margin about two inches and a ll.\lf wide, and,
it printed, in pica type leaded.

4. Any aflidavit may be wholly or partly in print, type-writing or in
manusu'u)t

Where any written deposition of a witness has heen filed, such

1(,1)0510011 shall; subject to Rule 24, be printed or type-written unless other-
wise ordered.

6. The Rules as to pristing or typewriting depositions and affidavits
to be used in a trial shall not apply to depositions and aflidavits which have
previously been used upon any proceeding without having been printed or
type-weritten,

7. Where any document is to be printed or type-written, and where
any printc(l or othicer oftice copy thereot is to be taken, the following regula-
tions shall be observed :—

(a) The party on whose hehalf the deposition or affidavit.is taken
and filed is to ]nmt, or type-write the same in the manner
provided by Rule 3 of this order.

(/)) To enable the party printing or type-writing to print or type-
write any deposition or aftidavit, the officer with whom 1t is
filed shall on demand deliver to such party a copy written on
draft paper on one side only.

(¢) The party printing or type-w l'mncr shall, on demand in writing,
furnish to any other ])(ll't_)' any numberof printed or type-written
copies, not exceeding ten, upon payment therefor at the rate of
2d. per folio forone copy and 1d. per folio for every other copy.

i3
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(d) As between a solicitor delivering any printed or type-written
copies and his client, credit shall be given by the solicitor for
the whole amount payable by any other party for such printed
or type-written copies.

(e) The party entitled to he furnished with a print or type-written
copy shall not be allowed any charge in respect of a written
copy unless the Court or Judge shall otherwise direct.

() Exeept as provided by Ovder LV, Rule 48, a party hy or on
whose behalt any deposition, affidavit or certificate is fled
shall leave a copy with the officer with. whom the same is
filed, who shall examine it with the original, and mark it as
an office copy 5 such copy shall he a copy printed or type-
written as above provided where such deposition or affidavit is
to be printed or type-written.

(&) The party or solicitor who has taken any printed type-written or
written office copy of any deposition ov affidavit is to produce
the samme upon cvery proceeding to which the same relates.

(ga) Kither party may obtain from the other party a copy of any
pleading alveady pleaded by such other party on payment or
tender of the cost thercof.

(£) Where any party is entitled to a copy of any deposition,
aftidavit, proceeding or document filed or prepared hy or on
hehalf of anothier party which is not required to be printed or
type-written, such copy shall be furnished by the party by or
on whose hehalt the same has heen filed or prepared.

(i) The party vequiring any such copy, or his solicitor, is to make a
written application to the party by whom the copy is to be
furnished, or his solicitor, with an undertaking to pay the
proper charges, and thercupon such copy is to he made and
ready to be delivered at the expiration of twenty-four hours
after the receipt of such request and undertaking, or within
such other time as the Conrt or Judge may in any case divect,
and is to he farnished accordingly upon demand and payment
of the proper charges.

(/) In the case of an ez parte application for an injunction or writ of
capias or ne ezeat colonid, the party making such application
is to furnish copics of the affidavits upon whicl it is granted
upon payment of the proper charges immediately upon the
receipt of such written request and undertaking as aforesaid,
or within such time as may be specified in such request, or

- may have heen dirccted by the Court or a Judge.
(k) It shall be stated in a note at the foot of every athidavit filed on

whose behalf it is so filed, and such note shall he printed or
type-written on cvery printed or type-written copy of an
affidavit or set of aftidavits and copied on cevery office copy
and copy furnished to a party.

(/) The name and address of the party or solicitor by whom any
copy is furnished is to be indorsed thereon in like manner as
upon proceedings in Court, and such party or solicitor is to be

Credit fer copies,
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answerable for the same heing a true copy of the original, or
of an office copy of the original, of which it purports to be a
copy (as the case may be).

Numbering of (m) The folios of all printed type-written and written oftice copies,

folios d . - " .

&{ffelﬂ"m 8 and copies delivered or furnished to a party, shall be num-
b ribl . . . .

weltten. bered consecutively in the margin thereof, and such writteu

copies shall be written in a neatand legible manner on the
same paper as in the case of printed or type-written copies.

Consequence of (n) In case any party or solicitor who shail be required to furnish
o8 any such written copyaforesaidshall cither vefuse, or for twenty-’

four hours from the tiine when the application for such copy
hias heen made, neglect to furnish the same, the person by whom
such application shall be made shall he at liberty to procure an
office copy from the office in which the original shall have heen
filed, and in such ¢ase no costs shall be payable to the solicitor
so making default in respect of the copy so applied for.

Direction of (0) Where, by any order of the Court or a Judge, any document is

our o wr » « .

cost of ordered to he prmtcd or type-written, or where the cvidence

printing, . W A

ipegiting, or has been directed to be taken in shorthand the Court or Judge

8hos and. . . . v, . .
may order the expense of printing or type-writing or of the
shorthand writer to he borne and allowed, and printed, type-
written or transcribed copies to be furnished by and to such
partics and upon such terms as shall he thought fit.

When action 8. Whenéver any action or matter is commenced in the office of a

commenced in

ofice of Deputy [eputy Prothonotary every pleading SU[‘\'U[! upon or delivered to any party,

how documents an(l every document tiled or fodged in the oftice of such Depaty Prothonotary

distinguished. or left with him in the course of such action or matter shall bear on its face
immediately after the title of the action or matter the name of the eity, town,
or other place in which the office of such Deputy Prothonotary is situated
as “ Ballarat” ¢ Bendigo” and the like.

What document 9. No document shall be filed or lodged in the office of any Deputy

mey enwitn  Prothonotary or left with him unless in an action or matter commenced in

Do otary.  the uflice of such Deputy Prothonotary.

Oxper LXVIIL.
SERVICE OF ORDERS, ETC.

ofce copy . 1. Tt shall not be nceessary to the regular service of an order that the
original. original order be shown if an office copy of it he exhibited.

Where service 9. All writs, notices, pleadings, orders, ssinmonses, warrants, and other
pot redmme ©°  docunients, proceedings, and written communications in respect of which

personal service is not requisite shall be sufficiently served if left within the
prescribed hours at the address for service of the person to he served as
defined by Orders [V. and XII., with any person resident at or belonging to
such place. )

Notices from 3. Notices sent from any office of the Court may be sent by post, and

oMo o mst.  tlie time at which the notice so posted would be delivered in the ordinary
course of post shall be considered as the time of service thereof, and the
posting thereof shall be a sufficient service.
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.- 4. Where no appearance has been entered for a party, or where a party
or his solicitor (as the case may be), has omitted to give an address for
service as required by Orders IV. and XII,, all writs, notices, pleadings,
orders, summonses, warrants, and other documents, proccedings, and written
communications in respect of which personal service is not requisite may he
served by filing them in the Prothonotary’s office.

5. Where personal service of any writ, notice, pleading, order, sum-
mons, warrant, or other document, procceding, or written communica-
tion is required by these Rules or otherwise, the service shall he effected as
nearly as may be in the manner prescribed for the personal service of a writ
of summons.

6. Where personal service of any writ, notice, pleading, summons, order,
warrant, or other document, proceeding, or writtcn communication is required
by these Rules or otherwise, and it is made to appear to the Court or a
Judge that prompt personal service cannot be effected, the Court or Judge
may make such order for substituted or other service, or for the substitntion
of notice for service by letter, public advertiscment, or otherwise, as may be
just.

7. Where a party after bhaving sued or appeared in person has given
notice in writing to the opposite party or his solicitor, through a solicitor,
that such solicitor is authorized to act in the cause or matter on his behalf|
all writs, notices, pleadings, summonses, orders, warrants. and other
documents, proceedings, and written communications which ought to be
delivered to or served upon the party on whose hehalf the notice is given
shall thereafter be delivered to or served upon such solicitor.

8. Where a person who is not a party appears in any procceding either
before the Court or in Chambers, service upon the solicitor in Melhourne
by whom such person appears, whether such solicitor act as principal or
agent, shall be deemed good service except in matters requiring personal
service.

9. Affidavits of servive shall state when, where, and hiow and by whom
such service was effected. .

Orper LXVIL (a).
SHERIFE'S RULES. .

1. When the Sheriff shall take in exccution hoth real and personal
estate belonging to the same party, he shall, unless a Judge shall otherwise
direct, cause the personal estate to be first sold ; and in case the procceds be
not sufficient to satisfy the execution, he shall then sell the real estate.

2. When the property, either real or personal, of any person is taken in
execution under a writ of fleri facias such person may point out what
portion thereof respectively he will have sold first, and the portion so pointed
out shall be sold first unless a Judge shall otherwise order.

3. When personal property is taken in execution by the Sheriff under
a wrif indorsed to levy a sum less than £30, he shall cause the same to be
sold as soon as reasonably convenient after twenty-four hours from the levy
thereof, subject to the provisions of the next Rule. N
182911
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Order LXVIL. (4).

4. When the Sheriff intends to put up for sale any property ‘taken in

execution, he shall give due publicity to the time, place, and patticalars of
" the intended sale by advertisement; and ‘when the property is intended to be

seld ‘1t the place of levy by aftixing notices in and about the place of levy: -
The Sherift' shall cause any property taken in execution to be sold

at lllG place of levy or elsewhere as he may deem most .xdentageous
Provided that all plopeltv real and personal taken in_cxecution ‘shall be
offered for sale by the Sheriff by public auction and shall not he oﬁued for
sale in any licensed house or premxses ' cor
6. Sthect to the provisions of the Commonwealth Bankruptcy ‘Aet
1924-1933 and any amendments thercof when the Sheriff shall, byt virtue
of any writ to him directed, receive any moncys, he shall pay them on
demand to the party entitled to reccive the same or his solicitor (deducting
all lawful charges therefrom) whether such writ be then returnable, or .not,
unless he shall have received from some person clalmmg to be, mterested
therein notice to retain the same. s
6a. When an order nusi for the sequestmtlon of the estate of any person

has been made and an office copy thereof lodged with the Sheriff pursuant,

to the Rules of the Court of Insolvency the Sheriff shall, if he has taken in
exceution any property of such person and hias not sold the s.une, ive up
possession thercot to the assignce in insolvency, and if the. order nisz.be dis-
charged the Sheriff shall, if any of such property be “still in. the bailiwick,
resume possession thereof and deal with the same as if the order nisi had not
been made. Provided that the person at whose suit the process was, issued
shall give suficient proof to the Sheriff that the order has been dls(,hargec.

,.

7. When the Sherift shall, by virtue of any writ to him dnccted receive
any moneys, and shall have b&,en ‘served with notice by.any person' (,Lummg
to be interested therein, not to pay over the same, the Sheriff may rétain
such moneys in his lmnds, to abide the order of the Court or a Tudge
thereon ; and if no application he made by the party giving'such notice
to the Court or a Judge, within four days next after the date of such’ notice,
the Sheriff may pay over such moneys in pursuance Of the writ, without
regard to the notice. - t Co

8. The Sheriff shall not suspend the execution of any writ or process
directed to himn, cxcept upon an absolute ‘order in wrltmg to that effect
lodged with him by the person entitled to the benefit of the same, or his
solicitor or agent. Auny such person may at any time afterwards withdraw
such order, and lodge with the Sheriff a written instruction to execute .the
said writ or process. ' N

9. Where the Sheriff shall not execute or return a vult duected to hlm'
according to the exigency thereof, or shall not pay over money received, or
deliver possession of the premises taken by him, or brmg in the body of A
party he is directed to arrest or attach, or otherwise neglect or omit to pel-
form any duty incumbent upon him, an order may be obtained from a Judge
in vacation on summons.to cnforce the performance of such dutv

10. When any person shall be arrested by any Sheritt on “any civil
process of the Court, he shall be lodged in the ouol ‘nearest to the p]ace
of his arrest, and he theu, detained uutll the Court. orad udfru Shall’ order
his discharge. )

A} W
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11. In the exccution of process poundage shall be chargeable. under. a
writ of fleri facias or a writ of venditioni exponas on the money obtained by
the seizure at the rate of 5 per centum up to £100; and at the rate of 2} per
centum for the excess when the money so obtained exceeds £100, and under
a writ of possession at the rate of 5 per centum on the annual value of the
property delivered up to £100, and at the rate of 24 per: centun for the
excess when the annual value exceeds £100. The. Sherift' shall, as far as
practicable, levy the poundage and other fees and the cxpenses of the
execution in addition to the amount directed to be recovered. -

12. In every action against the.Sheriff for anything dohe or omitted to
be done by him in the intended execution of his duty, the plaintitt shall he
compelled to give security for costs.

13. Save as herein appears, all dutics discharged in the Chancery
Division of the High Court of Justice in England in respect of procéss issned
out of the said Court or otherwise by 4 Serjeant-at-Arms shall he discharged
within Victoria by the Sheriff. -

14. The Rules of this Order shall apply to the Sheriff and his Deputy
Sheriff, . '
. Orper LXVIIL
APPLICATION OF RULES.

1. Nothing in thése Rules, save ns expressly provided, shall affect the
practice or procedure in any criminal proceedings.

P

) OrnEr LXX. '
, EFFECT OF NON-COMPLIANCE. ’

1. Non-compliance with any of these Rules or with any rule of practice
for the time being in force shall not render any proceedings void unless the
Court or a Judge shall so direct, but such proceedings may De set aside
either wholly or in part as irregular, or amended or otherwise.dealt with in
such manner and upon such terms as the Court or Judge shall think fit.

1a. The Courtor a Judge may at any time upon such terms as may
be just relieve any party from the consequences of non-compliance with any
of thescrules or with any rule of practice- for the time being in force.

2. No application to set aside any proceeding for irregularity shall be
allowed unless made within reasonable time, or if the party.applying has
taken any fresh step after knowledge of the irregularity.. .. - :

3. Where an application is made to set aside proceedings forirregularity.,

the several objections intended to be. insisted upon -shall be, stated in, the
summons or notice of motion. . S ST Ty

1 PR AN SN

Orprr LXXI
INTERPRETATION OF TERMS.

1. In the construction of these Rules unless there is anything in the
subject or context repugnant thereto the words defined in section three of the
Supreme Court Act 19238 and in section sixteen of the Aers Interpretation Act
1928 respectively shall when used in these rules have or include the meanings
therein set forth and the words ¢ pleading,” * claim,” “ statement of claim,”

Rate of
poundage,

Levy of
poundage, &e,

Security for
costs,

gnﬁes b
scharged
Serjcant-at- 4
rms in
England to be
dlscharged by
Sheriff.

Deputy Sherift

Rules not to
aftect eriminal
procedure,

Not to avold
proceedings,

May be set
aside,

7
Court may
relleve from
consequencea
of non-
compliance.

Time for

application to

set, aslde. .
o A Ta ¢

Ve g,

Objections to
be stated.

Interpretation.



Chapter I.—Civil Proceedings. 4040
Orders LXXI., LXXIIL

“ defence,” “statement of defence,” and * counterclaim” shall include par-
ticulars ordered in lieu thereof, and the several words hereinafter mentioned
or referred to shall have or include the meanings following :—
Orlginating “ Originating Summons” means a summons by wlnch ploceedlngs
are commenced without writ:
Person. ¢ Person ” shall include a body corporate or politic :

Proper officer. “ Proper officer” shall unless and until any rule to the contr aly is

made mean an officer to be ascertained as follows :—

(@) Where any duty to be discharged under any Act or these
Rules is a duty which has heretofore been discharged
hy any officer, such officer shall ‘unless otherwise
provided by these Rules continue to be th(, proper

* officer to discharge the same :

(b) Where any new duty is under any Act or these Rules
to be dlsclmrged the proper officer to discharge the
same shall be the officer directed by these Rules
(such officer having previously discharged analogous
duties), or, if no such officer, such other officer as
may from time to time be directed by the Chief Justice
to discharge the same: ‘

(¢) Where any doubt shall arise as to who is the proper
officer to discharge any ncw duty, the Chief Justice
may direct by what ofticer such duty is to be
discharged

Prothonotasy. “ Prothonotary,” so far as regards actions or matters commenced in the
office of any Deputy Prothonotar y, means Deputy Prothonotary
in whose office the action or matter was commenced.

Bocelver. “Receiver” includes cousignee or manager £ appoiuted by or under an
order of the Court. .

Soliaitar. " «“Solicitor ” shall include attorney, solicitor, and, proctor.

The Act. “The Act " shall mean the Supreme Court Act 1928,

Orper LXXII.

GENERAL RULES.
Non-revivat of 1. No Order or Rule annulled by any former Order shall be reviv ed by
former % any of these Rules unlegs expressly so declared.

Bractioo fn, 2. In all matters not herein provided for, the previous praetice of this
provideator.  Court shall be followed, or, if there be no such practlce the practice, 1f any,

prevailing in the High Court in England.

)
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THE APPENDICES ABOVE REFERRED TO.

APPENDIX A

PART 1.
Forus OF WRITS OF SUMMONS, ETC.
No. 1.
Writ for Service within the Jurisdiction.
19 . No.
In the Supreme Court. Between A4.8.  Plaintiff,

and
C.D. aad E.F. Defendants.

GrorGe THE SixTH. by the Grace of God, of Great Britain Ireland and the DPritish
Dominions beyond the Scas King, Defender of the Faith, Emperior of
India.

. To C.D. of and E.F. of

We command you, That within eight days after the service of this writ on you, inclusive of the
day of such service, you do cause an appearance to be entered for you in our Supreme Court in an
aclion at the suit of A.B.; and take notice, that in default of your so doing the plaintiff may pro-
ceed therein, and judgment may be given in your ahbsence. Witness hief
Justice, at [Meibourne], the day of

Memorandum to be subscribed on the wril.

N.B.—This writ is to be served within twelve calendar months from the date thereof, or, if
renewed, within six calendar months from the date of the last renewal, including the day
of such date, and not afterwards.

The defendant {07 defendants] may appear hereto by entering an appearance [or appearances]
either personally or by solicitor at [the Prothonotary’s office in The Law Courts, Melbourne,
or, in the case of a writ issued out of the office of a Deputy Prothonolary, the office of
such Deputy Prothonotary, as the case may be).

When the amount claimed by the writ does not exceed £500, the plainliff may indorse on the -

writ the following notice :—Take notice that the plaintiff intends to proceed under the
special scale of costs in Appendix N of the Rules of the Supreme Court. Buf where in
any such casc sucknotice i3 not so indorsed, the following memorandum shall be made:—
The defendant may indorse upon his entry of appearance a notice that he intends to proceed
under the special scale of costs in Appendix N of the Rules of the Supreme Court.

Indorsements to be made on the writ before issue thereof.
The plaintifi’s claim is for, &c.

Place’ of trial

Mode of trial
This writ was issued by the plaintiff in person, who is a* and resides at
s ar, This writ was issued by G.HA., of solicitor for the said plaintiff, who
resides at ; or, This writ was issued by 7.X., of whose address for
service is agent for of : solicitor for the said plaintiff,
who resides at [mention the city, town, borough, or place, and also the name of the

dreet and number of the house of the plaintiff’s residence, if any).

Indorsement to be made on the writ after service thereof.

This writ was served by me at on [the defendant, or one of -the defendants)
on day the day of 19
' (Signed) X.Y.
Indorsed the day of 19
(Sigaed)

{Address)

*State
plaintiff’s
occupation.
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APPENDIX A, No. 2.
Part 1. . .
Specially Indorsed Writ (Order I11., Rulc 6).

. oo WU (T s e Mo 1
Georse THe Sixti, by the Grace of God, of Great Britain Ireland and the British

Dominions  beyond the Seas King, Defender of the Faith, Emperior of
' ——t-India. -

s .

To of
We command you, That within cight- days after the service of this writ on you, inclusive of the
day of such service, you cause an appearance.toibe entered .for. you in an action at the suit of
And take notice, that in default of your so doing the plaintiff may proceed therein, and judgment may

be given in your absence. RERREAN
Witness Chief Justicc, at [Melbourne] the day of in the
year of our Lord One thousand nine hundred and ' "

B

I T S R
N.B.—This wri} is to be served within twelve cnlc}xdar months from the date thereof, or, if
renewed, within six calendar months from the date of the last renewal, including the day
af such.date, and not afterwards. i R

Appearance is to be entered at [the Prothonotary’s office in The Law Courts, Melbourne, or, in
the case of+a;writ issued out of the office of a Depuiy Prothonotary, the office of such Deputy Pro-
thonotary, as the case may be).

When the amount claimed by the writ does not exceed [500, the plaintiff may indorse on the
writ the following notice :—Take notice that the plaintiff intends to proceed under the special scale of
costs in Appendix N of the Rules of the Supreme Court. But where in any such case such notice is not
so indorsed, the following memorandum shall be made:—The defendant may indorse upon his entry
of appearance a notice that he intends to proceed under the special scale of costs in Appendix N of the
Rules of the Supreme Court.
' . i \Statement of Claim.
The plaintiff’s claim .is

Particulars.
Place of trial : ol

Mode of trial - ’
. (Signed) .

And the sum of £ [or such sum as may be allowed on taxation], for costs. Tf the
amount clnimed is paid to the plaintiff or h solicitor or agent within four days from the service

« Stato hereof, further proceedings will be stayed.

Plaintifr's - ’l:hi; writ was issued by the said plaintiFf, who is a* and resides at H
occupation, [or}-This writ was issued by-G.H., of - whose address for service is : solicitor
. for the said plaintiff, ‘who resides at 3 [0r1 This writ was issued by 7.X., of
whose address for service is ‘agent for - o of solicitar for the sad
plaintiff, .who resides at . .- .
r * -t . " . I . '
-+ --This writ-was served by-me at . on thesdefendant on the
day of 19 . :
1 Indorsed-the . . day of - .
(Signed)
(Address)

No. 5. -

S
<e» Writ for Service eut of the Jurisdiction, or where Notice in lieu of Service is to 6z‘gi'b';n out of .the
: . T Jurisdiction. . . .

. . S

{Title as in No. 1.}

Tyt -~ GEorGE'THE SIXTH, by the Grace of God, &c.—{as in No. 1.)
. \ R . K A AR 2
To C.D, of t L. . - Ve BN
* Insert We command you, C.D., that within*" - after’ the servicet' of this writ on you,
gl‘:‘&btgé%;d“’ inclusive of the day of such scrvice,. you .do cause an appearange to be . entered for yon in Our

Court or Judge Supreme Court in an action at the suit 6f" A.B.; and take notice, that in default of your so doing
“§ Unottce ot -1B€ pl,ﬂmqﬁ‘_%ay,, progeed therein, and judgment may be given in your- absence.. .Witness

the writ s to be hief “Justice, & , o . B
nr:eg,ol{uert v o Memoranda and Indorsements as in Form No. 1. -

" Indorsement to be madé ‘on the writ bgfore the issue thereof. N

N.B.—~This writ is to be used where the defendant or all the defendanis or one or more defen-
dant or defendants is or are out oftthe jurisdiction. When the defendant to be served is not a Britisk
subject, and is residing out of the jurisdiction of the Court, notice of the writ, and not the writ itself,
is to be served upon kim. iremtbhA)

EIN]
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No. 6.
Specially Indorsed Writ for Service out of the Jurisdiction.
(Title as in No. 1.]
GeoRGE THE SIXTH, by the Grace of God, &ec.—fas in No. 1.]

To of
We command you, That within* days after servicet of this writ on you, inclusive
of the day of such service, you cause an appearance to be entered for you in an action at the suit of
. And take notice, that in default of your so doing the plaintif may proceed therein, and
judgment may be given in your absence.
Witness Chief Justice, at (Melbourne] the day of , in
the year of our Lord One thousand nine hundred and

N.B.—This writ is to be served within twelve calendar months from the date thercof, or, if
rencwed within six calendar months from the date of the last rencwal, including the day of such date,
and not afterwards.

Appearance is to be entered at [the Prothonotary’s office in The Law Courts, Melbourne, or, in
the case of a writ issued oul of the office of a Deputy Prothonotary, the office of such Deputy Pro-
thonotary, as the case may bel. :

When the amount claimed by the writ does not exceed [500, the plaintiff may indorse on the
writ the following notice :—Take notice that the plaintiff intends to proceed under the special scale of
costs in Appendix N of the Rules of the Supreme Court. But where in any such case suck notice is not
so indorsed, the following memorandum chall be made :~The defendant may indorse upon his entry of
appearance a notice that he intends to proceed under the special scale of costs in Appendix N of the
‘Rules of the Supreme Court.

Statement of Claim.

The plaintif’s claim is

Particulars.
Place of trial .
Mode of trial
(Signed)
And £ [or such sum as may be allowed on taxation] for costs. Tf the amount claimed
is paid to the plaintif  or h solicitor or agent within® days {rom servicet hereof.

further procecdings will be stayed.

This writ was issued, &c.

This writ [or notice of this writ] was served, &ec.

N.B.—7'&is writ is to be used where the defendant or all the defendants or one or more defen-
dant or defendants is or are out of the jurisdiction. When the defendant to be scrved is not a British
subject, and is resident out of the jurisdiction of the Court, notice of the wril, and noi the writ itself,
is {0 be served upon him.

No. g.
Notice of Writ in lieu of Service to be given out of the Jurisdiction.

[Title, etec., as in No. 1.]
To G.H., of

. Take notice, that 4.B. of has commenced an action against you, G.H., in I:Iis
Majesty’s Supreme Court at Melbourne in the State of Victoria, in the Commonwenlth of Australia,
by writ of that Court, dated the day of A.D., 19 ; which writ is indorsed
as follows [copy in full the indorsements], and you are required within . days after the
receipt of this notice, inclusive of the day of such receipt, to defend the said action, by causing an
appearance to be entered for you in the said Court to the said action; and in default of your so
doing, the said 4.8. may proceed therein, and judgment may be given in your absence.

. Vou may appear to the said writ by entering an appearance personally or by your solicitor at
(the Prothonotary’s office in the Law Courts, Melbourne, o1, in the case of a wril issued owt of the
ofice of a Deputy Prothonotary, the office of such Deputy Prothonotary, as the case may bel.

(Signed) A.B. of &ec.
[er] -
X.7. of &e.
. [RN R solicitor for A.B.

APPENDIX A.
Part L.
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ArpENDIX A. No. 18.
Parte I. & II. . .
— Form of Memorandum for Remewed Writ,

[Heading as in Form-No. 1.]
Seal renewed writ of summons in this action indorsed as follows :—
[Copy original writ and the indorsements.]

PART II.
ForMs OF ENTRY OF AFPPEARANCE,

No. 1.
Memorandum of Appearance in General.

~
19 . No. .
In the Supreme Court. Between 4.3, Plaintiff,
an
C.D. and others Defendants.
Enter an appearance for . in this action. ’ ~
Dated this day of : . =
(Signed) XY, of °
agent for N
of

The following memorandum may be appended when the writ claims an amount not exceeding
£500 :—Take notice that the defendant intends to precsed under the special scale of coste in Appendia
N of the Rules of the Supreme Court.

¢ It this address The place of business of X.¥. is*
&;‘;"&ﬂfu His address for service is
from the office {or) C.D., defendant in person.
of the The address of C.D. is*
:;”:gg%’::gr His address for service is
service within
three miles
thereof must be -
given.
No. 3.
Notice limiting Defence.
[Heading as in Form No. 1.]
Take notice that the [above-named] defendaut C.D. limits his defence to part only of the pro
perty mentioned in the writ of summons, that is to say, to the close called ‘“the Big field.”
Dated the day of 19 . :
{Signed) G.H,,
of
agent for
of
solicitor for the said defendant C.D.
. for) C.D., defendant in person.
To Mr. X. Y., plaintiff’s solicitor.
No. 4.
Entry of Apgpearance limiting Defence.
[Heading as in Form No. 1.]
 If this address Funter an appearance for the defendant in this action. The said defendant limits his
yond defence to part only of the property mentioned in the writ of summons, namely, to the close called
thromlles o ‘‘the Big field.” The address of is
‘i»',"f'{ iar Dated the day o’ 19
'othono ) .
an address lf?;r (Slgneg)
service within - of
three miles agent for
thereot of

must be given., for] C.D., defendant in person.
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No. 5. APPENDIX A.
Entry of Appearance. Part I1.

[Heading as in Form No. 1.]

Enter an appearance for to the notice fssued in this action on the
lay of 19 by the defendant under the Rules of the Supreme Court.

Dated the day of 19 .
{Signed)
of*

agent for sddress be
of beyond three

No. 6. thereof must be
glven.

Entry of Appearance.
[Heading as in Form No. 1.]

Fater an appearance for who has been served with an order dated the
day of , to carty on and prosecute the proceedings in this action.

Dated the day of 19 .
(Signed)
of* * 1t thls
. agent for address be
of beyond thres

miles from the
office of the
Prothonotary,
an address for
servics within

¢ miles
thereof must be
No. 7. given.
Entry of Appearance to Counter-claim.
[Heading as in Form No. 1.]

Enter an appearance for to the counter-claim of the above-named defendant in
this action.

Dated the day of 19
{Signed)
*
of * It this address
ageat for be beyond thres
of miles from the
opmuteh of t?:ry
Tothonotary,
an address for
service within

m
——— thereot must be
given.

No. 8. .
Afidavit for Entry of Appearance as Guardian.
[Heading as in Form No. 1.]

1, of make oath and say as follows :—
A.B., of is a fit and proper person to act as guardian ad litem of the above-named
infant defcndan,t. and has no interest in the mattersin question in this action [matter] adverse tothat of
the said infant, and the consent of the said 4.B. to act as such guardian is hereto annexed.
Sworn, &c.

[To this Affidavit shall be annexed the dacumen; :igf:e]d by such guardion in testimony of his consent
o act.
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AreEaDIX A- PARTAIL
Part IIL. Section 11T,
A E LRI LA L. )
. INDORSEMENT FOR COSTS [ADD TO THE ABOVE ForMs]
And £ for costs; and if the amount:&laimed be:paid!to the plaintiff or his solicitor within

four“days [or if the writ is to be served out of the jurisdiction, or notice in lieu cf service allowed,
insert the time limited: for app'c,arante]'from‘the‘ service hercof, furtheriproceedings will ‘be 'stayed. i
- LT B IR LRI L TV [P S R A i Lo

INDORSEMENTS ON WRITS OF SUMMONS.—SECTION VII. : -
T LD ady e T

) . Indorsement of Character of Parties.
The plaintifi’s claim js as executor [or administiator] of C.D., deceased, for

, &c.
Executors. ' The plaintiff’s claim ,js, against the defendant A.B. as executor [o7, &%.] of C.D., deceased, for,
Y o
veom s The plaintiff’s claim is against the defendant 4.B., as executor of X.Y., deceased, for, &., and
. ! against the defendant C.D., in his personal capacity, for, &c.
Trustees,, .. The plaintifi’s claim is as trustee under the insolvency of A.B. for
: [P The plaintiff’s claim is as [o7 is against the dcfendant as] trustee under the will of 4.B8. [or
' under the settlement upon the marriage of A.B.and;X.Y., his wife]. ~
" Publlo'ofeer, ! The plaintiff’s claim is as public officer of the Bank for <
Primcl a{aud The plaintiff’s claim is against the defendant as public officer of the Bank for
uurgt?yl., The plaintiff’s claim is against the defendant A.B. as principal, and against the defendant C.D.

as surety for [ ST A S PR SN
- The plaintifi’s claim is as well for the King as for himself, for

o,

Qui tam action.

Voo e K s
[P

R I I sy Torg

o

ArpENDIX B, . . APPENDIX B.

e Noricrs, .
e - ’ No. 1.
. s ' ' Third Pasty Notice.

19 . No. .
+ In the Supreme Court.
Notice filed 19

- ad

.. Between A.B..tlﬁlqiqti‘lf, N

. .. and
. B .
C.D., Defendant. .
To Mr.'X.Y. B N B N R A bt g ey
Take notice that this action has been brought by the plaintiff against the defendant [as surety for
M.N., upon a bond conditioned for payment of £2,000 and interest .to the plaintiff. . . . ,;
The defendant claims.to be entitled to contribution from you to the extent of oné'half of any
sum which the plaintiff may recover against him, on the ground that you are {his co-surety under the
¢ said bond, or, also surety gg; the said M.¥., in respect of the said matter, under another bond wmade
by you in favour of the said plaintiff, dated the day of A.D, )1

Or [as acceptor of 2 bill of exchange for £500, dated the day of AD,
drawn by you upon and accepted by the defendant, and payable three months after date.

, The defendant claims to be indemnified by you against liability under the said bill, on the ground
., o that it was accepted for your accommodation.]

e Or [to recover damages for a breach of-a contract” for the sale and delivery to the plaintifi of
1,000 tons of coal.

The defendant clajms to be indemnified by you against liability in respect of the said contract, or
any breach thereof, on the ground that it was made by him on your behalf and as your agent.]

And take notice that, if you wish to dispute the plaintif’s claim in this action as against the de-
fendant C.D., or your liability to the defendantl Cz2., you must cause an appearance to be entered for
you within eight days after service of this ndtice. .

In default of your so appearing, you will' be 'deemed®to -admit the*validity of any judgment ob-

L

afe

. tained against the defendant C.D., and your own liability to contribute or indemnify to the extent
hercin’ claimed, which may be sumniarily-enforced- against you pursuant to the Rules of the Supreme
Court, .
R T n {Signed) S ET.
. . i I T R A N - T e
; e e e e xy,
: oot e - T s gplicitor for the'ideféendant,”
B z'.r'v 5

Appearance to be entered at the [Prothonotary’s office, in the Law Courts, Melbowrne, or, in the

sase of a.writ issued,out -of the.office-of & Deputy Frothomotary. the office af  such’ Dépuly -Prothorie.
tary, as the case may be). . T
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No. ="

Notice o). Counter-claim.
In the Supreme Court. 19 . No.
*. +Betweea (A.B., Plaintiff, .
and :
' ' - - * C.D., Defendant, ' ' R
To the within-named X.Y. . T
» . Take notice thar if you do not appear to the within counter.claim of the within-named C.D. within
eight days from the service of this defence and counter-claim upon you, you will be liable to have judg-
ment given against you in your abserce. . '
Appcearances are to be entered at the [Prothonotary’s office, in the Law Courls, Melbourne, or, in
the case of a writ issued out of the.office of a Deputy Prothonotary, the office of such Deputy Pro-
thonotary, as the case may be).

".NO. 3:
Notice of Payment into Court.
In the Supreme Court. oo 19 . No.
Between 4.8., Plaintiff,

an
C.D., Defendant

Take notice that the defendant has paid into Court’ FA and says that that sum is enough to
satisfy the plaintiff’s claim [or the! plaintiff’s claim for, &-¢.)
To Mr. X.Y,, - .

w.zZ.,
defendent’s solicitor.
[Nete.~—1f a defendant to an’ action in which there are to be no ‘pleadings pays money in with
a defence of tender, he should add ‘“which amount is paid in with the defence of tender before
action brought, but without delivery.of defence, there being no pleadings in 'this action.”]

the plaintifP’s solicitor.

e No. 3o, . !
Notice of Payment into Court with denial of liability, :
. [Heading as in Form No. 3.1
, Take. notice that.the defendant has paid into Court £ with denial of liability, and -says
&[mtﬁl;nt;\;/m is enough to satisfy the plaintiff's claim [or the plaintifPs claim’ for, &c.]
¢ " the |'),laintiﬁ's solicitor. defendant’s solicitor.

No. 4.
Acceptance of Sum paid tnto Court.
{Heading as in Form No. 3.]

Take notice that the plaintiff accepts the sum_ of £ paid by you into Court in satisfac-
tion of the claim in respect of which it is paid in.

Ve

' “ v Y . ' . N’O.» 5,
. . " Confession of Defence.,
Heading as in Form No. 3.
4 3

The plaintiff confesses the defence stated in the paragraph of the defeadant’s defence [or of the
defendant’s further defence, or in his notice in writing, dated, &c.]

K3

' e BN

Moy, -3 ro

"No.' 6.°
Interrogatories.
[n the Supreme Court. 19 . Nu
Between A.B., Plaintiff,
. and
C.D., E.F., and G.H., Defendants.

Interrogatories on behalf of the above-nemcd [plaintiff,. ¢r defendant €.D.}), for the cxamina.
tion of the above-named [defendants E.F. and G.H., or plaintiff].

1. Did -not, &e. . . N e e
¢ -y 2. FHas not, &c. \ . .
&e., &e., : &c. . T
- ' [The defendant E.F. is required to answer ‘the inl(rragélb;ié:'!n}{mbe}?&' g

Sew . % (The defenddnt GH! is required to answer the interrogatories ‘numbered *t -] -

 ArFineorx B.
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ArrENDIX B, No. 7.

Answer to Interrogatories.
- {Heading as in No. 6 supra.)
The answer of the above-named defendant £.F. to the interrogatories for his examination by the

above-named plaintiff.
+ In answer to the said interrogatories, I, the above-named £.F., make oath and say as iollowg —

eseresererararasenasaresesevee

aterrretrracararasisenarisnas vonvacuee eveassaarresens

No. 8.
A fidavit as to Documents.

[Heading as in No. 3 supra.]
I, the above-named defendant C.D., make oath and say as follows :—

1. I have in my possession or power the documents relating to the matters in question in this suit
set forth in the first and second parts of the First Schedule hereto. s .

2., 1 object to produce the said documents set forth in the second part of the said First Schedule
hereto.

That [here state upon what grounds the objection is made, and verify the facts as far as may be).

4. I have had, but have not now, in my possession or power the documents relating to the mat.
ters in question in this suit set forth in the Second Schedule hereto.

5. The last.-mentioned documents were last in my possession or power on [state when)

6. That [here stote what has become of the last-mentioned documents, and in whose possession
they now are).

7- According to the best of my knowledge, information, and belief, I have not now, and never
had, in my possession, custody, or power, or in the possession, custody, or power of my solicitors or
agents, solicitor or agent, or in the possession, custody, or power of any other persons or person on my
behalf, any deed, account, book of account, voucher, receipt, letter, memorandum, paper or writing,
or any copy of or extract from any such document, or any ofher document whatsoever, relating to the
matters in question in this suit, or any of them, or wherein any entry has been made- relative to such
matters, or any of them, other than and except the document sct forth in the said First and Second
Schedules hereto.

No. g.
Notice to produce Documen:s.
{Heading as in No. 3 sugpra.]

Take notice that the [plaintiff o7 defendant] requires you to produce for his inspection the fol-
lowing documents referred to in your [writ, or pleading, or particulars, or affidavit] dated the

day of - A.D, —
Deseribe documents required.
To Mr. W.2,, . Xy,
solicitor for solicitor to the
) ' ’
No. 10,

Notice to inspect Documents.

[Heading as in No. 3 supra.}

Take notice that you can inspsct the documents mentioned in your notice of the " * :
day of A.D. {except the deed numbered in that notice] at my office on Thursday
next the instant, between the hours of 12 and 4 o’clock.

Or that the [plaintiff or defendant] objects to giving you inspection of the documents mentioned
in your notice of the . day of A.D. on the ground that [state the ground):—

a0
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No. 11.

ApreNDIX B,

Notice to admit.
[Heading as in No. 2 supra.}

Take notice that the plaintiff {or defendant] in this cause proposés to adduce in evidence the
several documents hereunder specified, and that the same may be inspected by the defendant [or plain-
tiff], his solicitor or agent, at on between the hours of 5

. and the defendant [or plaintiff] is hereby required, within forty-eight hours from the last-mentioned
hour, to admit that such of the said documents as ars specified to be originals were respectively written,
signed, or executed, as they purport respectively to have been; that such as are specified as copies are
true copies; and such documents as are stated to have been served, sent, or delivered, were so served,
sent, or delivered respectively; saving all just exceptions to the admissibility of all such documents as
evidence in this cause.

[Here describe the documents, the manner oy doing whick may be as follows :—]

. ORIGINALS.
Description of Documents. Dates,
Deed of covenant between 4. B. and C.D., first part, and E. #., second part ... | January 1, 1848,
N Indenture of lease from 4.8, to C.D. ... ... | February 1, 1848,
= Indenture of release between A.B., C.D., first part, &c. -+« | February 2, 1848,

Letter, defendant to plaintiff ... « | March 1, 1848.
Policy of insurance on goods by ship Isabella, on voyage from Oporto to London ... | December 3, 1847,

Memorandum of agreement between €. D., captain of said ship, and £.F. ... ... | January 1, 1848,
Bill of exchange for £100 at three months, drawn by 4./ on and accepted by
C.D,, indorsed by £.F. and G.H. ... ... | May 1, 1849,
CoriEs,
: Orgginul or Duplicate
Description of Documents. Date. served, sent, or delivered,

when, how, and by whom

Register of baptism of 4.B., in the parish of X, ... | January 1, 1848. B
Letter—plaintiff to defendant « | February 1, 1848... | Sent by General Post,
February 2, 1848.
Notice to produce papers . | March 1, 1848 ... | Served March 2, 1848, on
defendant’s solicitor by
EF., of——
Record of a judgment of the Court of Queen’s Bench at | Trinity Term, 10th
Dublin, in an action J.S. v. J. N, Vie.
Letters Patent of King Charles II. «. | January 1, 1680.
and
or

Take notice that the plaintiff [or defeadant] in this cause requires the defendant [or plaintiff]
to admit, for the purposes of this cause only, the several facts respectively hereunder specified; and
the defendant [or plaintiff] is hereby required, within [ ] days from tK: service of this notice, to
admil the said several facts, saving all just exceptions to the admissibility of such facts as evidence
in this cause.

The facts, the admission of which is required, are--

1. That John Smith died on the 1st of January, t870.
2. That he died intestate,

3. That James Smith was his only lawful son.

4- That Juling Smith died on the 1st of April, 1876,
5. That Julius Smith never was married.

Dated, &c.
C.D., solicitor [or agent] for the plaintiff [or defendant].

To E.F., solicitor [or agent] for the defendant [or plaintiff].
. (Signed)
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ENDIX B, No. 13..

& Tin ey Admission of Facts, pursuant to Notice.

{Heading as-in No. 3 supra:]

The defendant [or plaintiff] in this cause, for the purposes of this causc only, hereby admits the
several. facts respectively. hereunder specified, * subject to the qualifications or’limitations, if any, here-
under; specified,. saving all just exceptions to the admissibility of such facts, orany 6f.them, as evidence
in this cause, K ' .

... Provided that ,this admission is made. for thé purposes of..thisiaction only,and is-not anadmis-
sion to be used ‘against the defendant [or plaintifi] on any other occasion, or by any one other than the

P

plointiff [or defendant or party requiring the admission). N D -
Y. n . . . TS R S N A R
[T T S . . B ‘o f R Lo . ‘.
Facts admitted. Qualifications or l.i\nih:ﬁiﬁo:lsl,“iézx:gé’_, subject to which they
. < : romd +
1. That John Smith died en the )st of Jauuary,, L, .
1870. -
-2, That he died intestate. - 2.
3. That Jumes Smith was his lawful son. 3. But not that he was his only lawful son.
4, That Julius Smith died. 4. But not that he died on the st of April, 1876.
- 5,-That Julius Smith never was married. A, - : .
[ I . \ s [ TR , o
o ’ (Signed). -
. ‘Delivered, &c. . FUUEAE RN ) .
) L '
“ E.F., solicitor [or agent] for the defendant [or plaintiff].’ . - o
** To GH., solicitor [or agent] for the plaintifi [or defendant).* ™ * 0 ’
N . L m— . Lo .
HE . T PIRIPKS
No. 4.

Notice to Produce (General Form).
[Heading as in" No. 3 supra.)

. Take notice, that yéu are hereby required to produce and show to the Court on the trial of this
L . all books, papers, letters, copies of letters,. and other "writings and documents
in your custody, possession, or power, containing any entry, memorandum, or minute relating to the

matters in question in this! and particularly
Dated the . day of [ 1 R SS B R L
L K - et .. . N | ’
* To tbe above-named . n ’ :
| A ' : (Sngp.ed) . N A
.o o . of
v . .. agent for ) Y, . Ly
h solicitor or agent C . solicitor . ..\, .for the above-named
KPS N . . . i A PN W'
- ! - -
No. 15.
b
Issue.

12
[Heading as in No. 3 supra.]
IR DRI SN RSP . . v N R Nt TR
""" Whereis 4.5.)affirms, and C.D. denies; [here ‘state ‘Ulgl,qu‘e{lxan:a(, g'@.e:ho_n:‘iél)‘l fac 1o, ba tried),
and it has been ordered by His Honour Mr. Justice ., | ... , that the;said question shall be tried
[here state mode of. trial, whether with or without a jury,.if ‘with o jury whether of six or twelyel,
therefore let the same be tried accordingly. - .

pr il 0 I
(lot e ol .
No. 134, R e
. SA. I P R | 7
. LoV g b by Lal oy
Memorandum of Close of 'Pléadings. A
134 el T a0 .

N A sor 2 wstal
[Heading as in No. 2 supra.] .

The pleadings in this were closed on day the day-6f L. Lig
The issues herein are to be tried with (onwithout) a jury [of twelve or six].
Add (if such be the casey==-c - ' T U o 0l e TR e

The partirs have consented to a trial'on nﬂidav‘it. . .

P LTI ' AT T P D TR

SER TR 45 44 plamhﬂ’s‘solm(or‘[nr‘a} the cuse méy’ be.

[\ el

. H
(RN A

W
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N&. i6. ArraxDIX B,
\ . -—
Notice ‘of Trial. '
T [Heading .as in No. 3 supra.]
Take notice of trial of-this. . [or of the issues in this . . . ordered to be tried} [or inquiry
for the assessment of damages in this 1 by a Judge {and jury of. men) (o7 ds the case
may be] for the next assizes [or sitfings] at
Dated
A.B.,
ol [Plaintiff’s Solicitor].
To Mr. W.Z., defendant’s solicitor [or as the case may be).
No. 164,
Notice of Trial without Pleading.
[Heading as in No. 3 supra.)
Take notice of trial of this cause without pleadings in Melbourne [o7 as the case may be] for
the day of next.
) X.Y., plaintiff’s solicitor for as the case may be).
Dated .
To Z., defendant’s solicitor [or as the case may be]i e ‘
B i, Nooaz .o . :
oo Certificate of -0 flicer after T'rial witﬁ'a'»'fury. .
[Heading as in Ao, 3 supra.} y
I certify that this . was tried belore His Honour, Mr. Justice and a
jury of men at on the r12th and 13th days of November, 19
The jury found [staie findings]. X .
The Judge directed that judgment shall be entered for the plaintiff for £ with
costs for as the case may bel.
. . . 4.8.,
’ [Title of officer].
Al PR s
C . No. 1§ ~ . |
; S Notice of Motion. g '
'
! [Heading as in 1\/,0.43'.:::‘11‘2m‘]. o
Take notice, ‘that the Court*will be moved on the day of A
at o’clock in the forenoon, or so soon thereafter as couusel c«n be heard, by that
Dated the day of . g "
{Signed) P of
agent for solicitor  for the
. o A - - R
To : )
PO P — A
Loee e o . -
No. 19 - o
- LN R : ' - i
. o ,'7Vott€£ _af" Df:cantmuanze" ;l" vhtclllly
0 a {7leading as in No. .3 supra} - - ' . . - this action ~ or
. it “‘withdraws so
Take notice, that the plaintiff hereby* A ) !cnm lolf tl:‘his
X gl action as relates
Dated the day of 19 . | Ty g . to,” &e.
. : 1 If not
(S‘gDCd), . L. ° e ;ga.inat all the
agent fu1 solicitor for the plaintiff. ‘ defendants add
e SAEY Y Ldun e . " as against the
To . defendant,” &o.
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ArrENDIX B. ’ No. 20.
Notice of Cross-examination of Deponents at Trial,
(Heading as in No 3 supra.)

Take notice, that the intend at the trial of this action to cross-examine the several
deponents named and described in the schedule hereto on their affidavits therein specified.
“+  And also take notice, that you are hereby required to produce the said 'deponents for surch
cross-examination before the Court aforesaid. B

Dated the day of B {]
. (Signed) agent for
solicitor  for the
To
THE SCHEDULE above referred to.
Name of Deponent, Address and Description, Date when Affidavit Filed,
A
<
No. ar.
Notice of Renewal of Writ of Exccution.
[Heading as in No. 3 supra.]
Take notice, that the writ of issued in this action directed to the sheriff and
bearing date the «day of 19 has been renewed for one year from
the day of 19
Dated the day of 19
(Signed) of
agent for solicitor  for the

To the Sheriff.

No. 22.

Notice as to Stock under Order XLVI.
To the [here add the name of the company).

Take notice that the stock comprised in and now subject to the trusts of the [settlement, will, &¢.]
referred to in the affidavit to which this notice is annexed consists of -the following (that is to say)
[here specify the stock].

This notice §s intended to stop the transfer of the stock only, and not the receipt of dividends
[o7, the receipt of the dividends on the stock-as weil as'the transfer of the stock].

(Signed) A.B.

No. 23
Afidavit of Service of Summons.

(Heading as in No. 3 supra.]

I, of solicitor for the above-named [or as the case moy
b¢] make oath and say as follows:—
1 did on the day of 19 before the hour of in' the noon,
' serve the above-named in this action with a true copy duly stamped of the
summons hereto annexed marked A. by leaving it at the of the said
situate with © there
Sworn at
this
day of 19
Before me—

This affidavit is filed on behalf of the




»
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No. 25.

Affdavit in support of Garnishee Order.
In the Supreme Court. 1g . No.
Bctwcen A.B., Judgmcm Creditor,

and
C.D., Judgment Debtor.

B . R of the above-named judgmeat creditor [or solicitor for the
above-named judgment creditor] make oath and say as follows :—

. t. By a judgment of the Court given in this action, and dated the day of 19 .
it was adjudged that I [+r the alove-named judgment creditor] should recover against the above-named
judgment debtor the sum of £ , and costs to be taxed, and the said costs were
by a taxing officer’s certificate dated the day of 1g  allowed at £

2. The said still remains unsatisfied to the extent of and interest
amounting to £ .

* is indebted to the judgment debtor in the sum of £
or thereabouts.

4. The said is within the jurisdiction of this Court.

Sworn at the day of 19

Before me—
This afidavit is filed on behalf of the

No. 26.
Afidavit on Interpleader.
[Heading as in No. 3 supra.]

y of the defendant in the above action, make oath and say a:
follows :—

1. The writ of summons hercin was issued on the day of 19 and was
served on me on the day of 19 .

2. The action is brought to recover . The said * in my possession, but

I claim no interest therein.
3. The right to the said subject-matter of this action has been and is claimedt by one

whol

4. 1 do not in any manner collude with the said or with the above.named
plaintiff, but I am ready to bring into Court or to pay or dispose of the said in
such manner as the Court may order or direct.

Sworn at the day of 9 .

Before me—
This affidavit is filed on behalf of the

No. 27.
Afpdavit as to Stock under Order XLVI.
In the matter of [here stale the nalure of the document comprising the stock, and add the date and

other particulars, so far as known to the depinent sufhciently to identify the document).
make oath and say that according to the best of my knowledge,

of
informx;lion, and belief, I am [or if the affidavit is made by the solicitor, A.B. of is] beneficially
interested in the stock comprised in the [scttlement, will, &c.] above-mentioned, wpich stock, according
to the best of my knowledge and belief, now consists of ‘the stock specified in the notice hereto

annexed. R )
This affidavit is filed on behalf of A.B., whose address is [state address for service).

No. 28.
Notict oF Craia 70 Goons TAKEN IN EXECUTION.

Take notice that 4.B. has claimed the goods {¢7 certain goods) {where only certain goods are
claimed here enmumerate them) taken in execution by the Sheriff under the warrant_of execution issued
in this action. You are hereby required to admit or dispute the title of the said 4.B. to the said
gocds, and give notice thereof in writing to the said sheriff within four days of the receipt of this
notice, failing which the said sheriff may issue an interpleader summons. If you admit the title of
the said A.B. to the said goods, and give notice thereof in manner aforesaid to the said sheriff
you will only be liable for any fees and expenses incurred prior to the receipt of the notice admitting

tke claim.
Dated, &c. (Signed)
Sheriff,
Ta the plaintiff.
1829.—12.

AppENDIX B,

* Name,
address, and
description of
garnishee,

*“is" or
“are”

+ If claim In
writing, make
the writing an
exhibit.

3 State expocta
tion of sult, or
that ho has
slready sued,
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ApPENDIX B. No..zg.

—_ NOTICE OF PLAINTIFF OF ADMISSION OR DispuTE OF TITLE OF CLAIMANT.

‘t' N 1, 3 . B . M
Take notice ‘that I admit (or,.dispute) the title of A.B. to the goods [or, to certain of the
goods, namely (sez them out)] seized by you understhe execution issued under the judgment of this

action. ' .
(Signad) _
! » . : X Plaintiff 4
. or
Solicitor.
To the Sheriff and -his officers. - - .
AepENpIX G APPENDIX C.
Sees. I. & I, ¢ .
ForMS OF STATEMENTS OF CLAIM TO BE USED. PURSUANT TO ORDER XIX., Rure 5. . A
Section I. " .
General, In the Supreme Court. . 19 . No.
Writ issued the of 19 . -
Between A4.B. Piaintiff, S
and
c.D. - Defendant.
Statement of Claim.
.. The plaintiff, &c.
" [or .
The plaintiff's claim is, &c.
[Zo be “flled up in manner exemplified in the following forms).
The plaintiff claims [as in the following forms].
Place of trial,
. . {Signed)
Delivered ‘the day of 19 .
‘ B . ' ) .
Secrion II. . ' : o

ACTIONS IN MATTERS WITHIN THE COGNIZANCE OF THE COURT IN 1ITS EQUITABLE JURISDICTION
PREVIOUSLY TO THE COMMENCEMENT OF THE JUDICATURE ACT 1383 .
No, 1. PN .
The plaintiff is a creditor of X.Y., deceased, of whom the defendant C.D. is executor [o7 ad-
ministrator] and the defendant E.F. is heir-at-law [or devisee].
Purticulars of the claim :—

Principal due on the bond of the testator [o7 intestate] dated

Administration.

the of 19 -t e ... A2000 o o
Interest from the .oof at 5 per cent. 250 9 ©
» £2,250° o o

The plaintiff claims to be paid the amount due to him, or to have the real and pqrson.al estate
of the said X.Y. administered.” - .. 1
: A ' (Signed)

Delivered

No. 2. '

1. The plaintiff is residuary legatce of A4.B. of the city of Ballarat, who died March 3rd, 19 ,
having made his will dated March 2nd, 19 , and appointed the defendants his executors, who proved
nis will April 6th, 19 . .

2. The defendants have been guilty of wilful default in not getting in certain property of the
testator. t .

3. The wilful default on which the plaintiff relies is as follows :(—
' 0.D. owed to the testalor £1,000, In respect of . which no interest had been paid or
acknowledgment given for five years before the testator'’s. death.  The defendants
K were aware of this fact, but never applied to C.D. for payment until more than a
. year after testator's death, whereby the said sum was lost.
© " The pldintiff ¢laims :— ' . Lo )
(1.) Account of testator’s estate on footing of wilful default.
‘2.) Administration of the testator’s estate.
> ' {Signed)
- elivered
|l

il default,
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No. 3. ArpexDiX C.
. ‘The plaintiff, on December 2o0th, 19 , entered into partdcrship articles wun the defendant S
for ten years.
2. The defendant has broken the partnership articles as follows ;— pnmglel::llﬂ:.“
(a.)
(8.)
b (e.)
The plaintiff claims :—
{1.) Dissolution.
(2.) Accounts and inquiries.
(3-) A receiver and manager.
(Signed)
Delivered
£ No. 4. . For accounts,
1. The plaintiffs are executors of 4., deceased.
2. From the year 19 till his death A. employed the defendant as his confidential agent in
the management of a large building estate at X,
3. The defendant as such agent received large sums of money for the said A., for which he
% refuses to account.
The plaintiffs claim :—
(1.) Accounts’ of all sums received and paid bv the defendant as agent of 4.
(2.} Payment of the amount found due.
{Signed)
Delivered
No. s. ' F;;recluurow
sale.
1. The plaintiff is mortgagee of lands belonging to the defendant
2. The following are the particulars of the mortgage :—
(a.) {Date and names of mortgagor and mortgagee.)
(8.) [Sum secured.)
(c.) [Rate of interest))
(d.) [Property subject to mortgage.]
{e.) [Amount now due.]
{2} the plaintiff’s title is a derivative tille, state shortly the assignments under which
he claims.)
[Zf the plaintiff is morigagee in possession add :]
3. The plaintiff took possession of the mortgaged property on the of and
is ready to account as mortgagee in possession from that time.
The plaintiff claims payment, or, in default, sale, or foreclosure [and possession.]
(Signed)
Delivered
- [Note.—If a judgment for personal payment against the mortgagor is sought, the ciaim should
set out the usual mortgagor’s covenant for payment of the mortgagee debt and interest.]
No. 6. Redemption,

1. The plaint:ff is mortgagor of lands, of which the defendant is mortgagee.
2. The following are the particulars of the mortgage :—
{a.) [Date.)
(&.) [Sum secured.]
(¢.) [Rate of interest.)
(d.) [Property subject to morigage.]
[} the plaintiff’s title is derivative, state shortly the deeds under which he claims.]
[2f the defendant is mortgagee in possession add )
3 The defendant has taken possession [or has received: the rents] of the murtgaged property.
The plaintiff claims to redeem the said premises. and to have ‘the same reconveyed to him {and
‘to bave possession thereof}. . .
{Signed)
Delivered
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APPENDIX C,
Sect. IL

For ralsing
portions or
other charges
on land.

Sale and
distribution
of proceeds of
property
sub}):ct. to any
lien or charge.

Breach of
trust.

Execution of
trust.

No. 7~

1. By a scttlement on the marriage of A.B. and C.B. dated' January 10, 1880, Whiteacre was
demised to trustées for 1,000 years on trust after the deaths of A.B. and C.B. to raise 45,000 for the
younger children of the marriage who should attain 21. ‘

2. 4.B. died February 15, 1g900.

3. C.B. died June 10, 1905.

4. There were five children only of the marriage of A.B. and C.B., all of whom are now living
and have attained 21. The plaintiff is the second born child.

5. The defendants were pn April 5, 1906, appointed trustees of the settlement,

The plaintiff claims :—

(1} To have £s5,000 raised by sale or mortgage and distributed among the persons entitled.
(Signed)
Delivered

h

No. 8.

1. On November 12, 1900, A. and the defendant B. deposited with the plaintiff 500 Government
debentures as’'security for a debt of £1,000 and interest at 4 per cent. due from A. and the defendant

B. to the plaintiff.
2. A. died March 12, 1g0r.
3. On March 30, 1901, the administration of the estate of 4. was granted to the defendant C.
4. £80 and £3o0 for interest is owing to the plaintiff on the security of the said debentures.
The plairtiff claims :— '
{1.) Sale of the said debentures.
(2.} Application of the proceeds in payment of his debt.
(3-) Distribution of the surplus among the parties entitled.
(Signed)
Delivered

No. g.

1. By a settiement dated July .3, 1892, on the marriage of the plaintiff’s father and mother, of
which the defendant A.B. and one (.. were tfustees, the plaintifis are absolutely entitled on the
deaths of their father and mother.

2. On August 5, 1894, C.D. died, and the defendant Z.#. was appointed in his place.
3. On December 1, 18gg, the plaintiff’s father died.
4. On January 1, 1900, the plaintiff’s mother died.
5. The defendants have committed the following breaches of trust by :—
{a) Sale of £3,000 bank shares and investment of the proceeds in the business of the defen-
dant 4.58. ‘
(3) Sale of leaschold property worth £5,000 to G.H. for {1,000 [without taking any proper
steps to ascertain its value or to obtain such value).
The plaintiff’s claim :— . . .
(1) The replacement of 43,000 bank shares and {5 per cent. interest on the proceeds of the
bank shares sold from the date of sale till replacement.
(2) Payment of £4,000 and interest at 5 per cent. per annum from the date of the sale.
{Signed)
Delivered

No. 10.

1. By a settiement dated June 10, 1886, upon trust for A4.B. and C.B. successively for life with

«emainder for their children who should attain 21, the following property was assured :—

(6) A sum of /5,000 Government debentures.

(&) 44,000 invested on mortgage of land at X.

(¢} One-fifth of the residuary estate of D, deceased, subject to a prior life interest.
2. On August 15, 1892, C.5. died.
3. On February 18, 1895, A.B. died. .
4. On September 10, 1899, D. died.
5. A.B. and C.B. bad five children only, of whom the plaintiff is ove.
6. The defendants are the present trustees of the settlement.
The plaintiff claims :—

{1} Execution of the trusts of the scttlement.

{2) All necessary accounts and inquiries.

(3} A receiver.

(Signed)
Delivered

“d
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No. 1. Arrenpix C.

1. In 1885 a marriage was arranged between A.5. and the plaintiff. Sect. II.

2. By an agreement contained in two letters, dated February 1o and 12, 1885, it was agreed F tificati
between C.B., the father of A.B., and D., the father of the plaintiff, that each should settle {10,000 &%l:'f;é cation
oa trust for A.B., and the plaintiff successively for life, with the remainder on the usual trusts fo: instruments.
the children of the marriage.

3. By letter, dated March 7, 1885, from D. to Messrs. £, & Co., his solicitors, he instructed
them to prepare a settiement.

4. A settlement dated April 25, 1885, was exccuted upon the marriage of A.5. and the plaintiff,
accidentally omitting to give a life interest to the plaintiff after the life interest of A.B.

5. On May 20, 1go2, A.B. died. .

6. The defendants 77/ and Al are the present trustees of the settlement.

v. The defendants, L., M., and N., arc the only children of the marringe.

The plaintiff claims :~—
Rectification of the settlement.

{Signed)
Delivered
No 12 .
1. By an agreement [o7 letters) dated [or made verbally at intervals on or about] the day Specific
of the plaintiff agreed to sell to the defendant the Home Farm, Brighton for £ performance.

The sale was to be completed on the of

¥43 the agreement was verbal, add—)

2. The agreement so entered into has been part performed as follows {state how].

The plaintiff claims specific performance of the above agreement and that the defendant may be
urdered to execute a prope: couveyance of the premises [stating in each case wanat the defendant is
reqiared specifically to acy.

{Signed)

Delivered

No. 13. i
1. By will dated January 5, 1894, A. devised Whiteacre to B., €., and D.. as tenants in fﬁfﬁ,’f",ﬁ,‘}'
common. . estates.
2. On March 1o, 1895, 4. died.
3. On March 20, 1895, A.’s will was proved. .
4. On June 25, 1897, B. conveyed 1o the plaintiff his share of Whiteacre.
5. On July 30, 1899, C. conveyed his share to the defendants on trust for sale.
6. By will, dated November 5, 1902, D. devised his share among his children equally.
7. On December 2, 1902, D. died.
8. On December 15, 1902, D.’s will was proved. .
o. There were 10 children of D. living at his decease, some of whom have since died.
16. Whiteacre consists of a mansion, house, and grounds.

1. A sale of the property and a division of the proceeds will be more bencficial than a division
of the property.
The plaintiff claims :—
A division of Whiteacre among the parties interested [or n sale of Whitcacre and distribution
of the proceeds among the parties interested]. .
(Signed)

Delivered

No. 14.
1. By will, dated August 10, 1goz, A. devised Whiteacre and 410,000 to defendant on trust - E&'nd&hﬁg'
plaintiff. care of infanta®

2. On August 15, 1902, A. died. estates.
3. On August 33: xgoz,’ probate was granted to the defendant, the solc xecutor

2. The plaintiff is an infant 12 years old.
The plaintiff claims :—
‘1) That the plaintiff may become a ward of court.
(2) Administration of the trusts of the will of A. so far £3 necesrary.
{Signed)
Delivered
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ArpeENDIX G

Seot. 1V.

Goods sold and
dellvereds

Money had and
recolved.

Payes against
makor of a
promissory
nota.

Indorses nst

accaptor of 3

bill of exchange.

Actions included in Order 111., Rule 6, Classes A, B, C, D, E, and F.
The plaintifi’s chim is for the price of goods sold and delivered.
1902—31st’ December—

Balance of account for butcher's meat to this date
1903—1st January to 31st March—

Febrvary.—Paid

Place of trial, Melbourne.

1902—1st January—

To amount of rents of No. 5, Smith-street, collected by the defendant 72 10 ¢
To deposit on intended sale of Eva Villa ... .

Place of trial, Melbourne.

The plaintiff’s claim,is against the defendant as m
st January, 190z, paynble four months after date.

Place of trial, Bendigo.

The plaintiff’s claim is against the defendant, as acce
1st January, 1go2, drawn by 4.B., p

Place of.trial, Port Fairy.

4058

SEcTION IV

No. .
T
L s d.
3510 o
74 5 o
109 15 o
. 45 0 o
£64 15 o -
—_— 1.\
{Signed)
— L Vi
No. a.

The plaintifi’s claim is for money received by the defendant for the use of the plaintiff.

L s d

100 0 o

. L1792 10 ©

(Signed)

Fal

No. 3.

aker of a promissory note for f2g0, dated

£
. . 250
. 10

(Signed)

No. 4.

ptor of a bill of exchange for f400 dated

ayable three months after date to the order of E.F., and indorsed

. '

!

e .- ase o - L4t

(Signedt
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No. 5. ArpENDIX C.

The plaintiff’s claim is against tHc defendant 4.5. as acceptor, and against the defendant C.D, Sect. IV.

as drawer, of a bill of exchange for (3500, dated 1>t January, 1goz, payable three months affer date,

Indorsee against

and indorsed by the defendant C.D. to the plaintifl, of the dishonour of which on presentation the
defendant C.D. had notice. . 3";&‘:’{,;";‘
Particulars :— £ bill of exchange
] Principal e oo veverally.
X Interest o .. 20
Amount due .- 4520 ¢
Place of trial, Ballarat.
: . {Signed)
No. 6.
~ The plaintif’s claim is against the defendant as a drawer of a bill of exchange for £6oo dated payee against
RS 1st March, 19og, drawn upon A4.B., payable to plaintifl three months after date, which was duly pre drawerofa
sented for payment and dishonoured, but A.B. had no effects of the defendant, nor was there any B‘x‘gu‘:{nﬁx;};%{‘cie
consideration for the payment of the said bill by the said A.B. . T ey
Particulars {as in Form 4]
Place of trial, Mclbourne, .
¢ . {Signed}: - -

No. 7.

The plaintiff’s claim is for principal and interest due, upon the defendant’s bond to the plaintifi  Obligee against
dated 1st January, 1goo, conditioned for payment of f100 on the 26th December, 1900. obligor of a

. money bond.
Particulars :— £
Principal e 50
Interest . s - o osn 2
Amount due we 52

Place of trial, Beechworth.
. {Signed) .

No. 8.
The plaintifi’s claim is for principal and interest due under a covenant in a deed dated the 1st oi gmanbee

ainst
January, rgoa. covenantor on &

H —— t to
Pamcu.}ar.s : £ 2::2;‘11 ey

Principal «. 100

Paid e 20

Principal due ... - e w 8

Interest s 3

. Amount due . 83 ’ L
Place of trial, Melbourne. (Signed)
No. 9.

intiff® im i i ich tt h ny, is Against
The plaintiff’s claim is for money in which the defendant, as a member of the company, “gmmld“ tor

indebted to the plaintifis (being a company incorporated under Tke Companies Act sgis) for allot- i i
ment money of per share on shares in the company allotted to the defendant as j4ney and calls
such member at his request, and for calls of £ each upon shares in the company, of by a company.
which the defendant is a holder, whereby an action has accrued to the plaintiffs. -
Particulars :—
19 —Allotment of shares to the deferdant at £ per share ... £
19 —{1sf] call at [ per share Lo e A
[21d] call at £ per share Cew
Amount due ... e .. . i v £

Place of trial, Bendigo. Signed)
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ArpENDIX C.
Seots.IV. & V.
On a guarantee

tor the price of
goods setting

No. 10.

The plaintifi’s claim is for the price of goods sold and delivered by the plaintiff to £.F. under

the following guarantee :—
SR,

2nd February, 1goz.

ont the In consideration of your supplying goods to £.F., 1 undertake to see you paid.
guarantee. Yours, &c.,
To Mr. A.B. (plaintiff.) C.D. {defendant.) <
Particulars :~—
1903- . . .
25 March, 55 tons of coal, at 20s. ... - e . A£55 o o
Amount due . K55 o o
Place of trial, Sale. {Signed)
=
MNo: 1t >
S‘zid;g""f The plaintiff's claim is against the defendant A.B. as principal and against the defendant C.D.
p‘r‘m debtor 08 surety, for the price of gouds sold and delivered by the plaintiff to 4.B. on the guarantee by
and hissuresty  C.D., dated the 2nd of February, 1g02.
severally on a . .
guarantee for Particulars ;— A @ G
goods seld. 2nd February—Goods L 47 15 © -
3rd March—Goods ... 10514 O
17th March—Goods e 14 12 ©
sth April—Goods ... . 34 0 o
Amount due ... . 202 1 O
Pl:;ce of trial, Maryborough.
- . {Signed)

Debt upon a
trust.

Landlord
agatnst tenant
whose term
has explired or
has been
determined by
uotice to quit.

Buyer against
weller of goods
for not
delivering.

No. 12

The plaintiff's claim is against the defendants as trustces under the settlement upon the mar-

riage of A.B. and X.¥Y., dated January 1st., 1900, whereby £1o0,000 invested on mortgage of land

at Z, was vested in the defendants as trustees upon trust to pay the income thereof half-yearly to the
plaintiff.

Particulars :—
1904, December 23th, half-a-year’s income o v 4200
Place of trial,
No. 13.
See Section VII., Form No. 1. . . :
SkcrioN V. ’

ACTIONS FOR DAMAGES FOR BREACH OF CONTRACT OR DUTY ARISING OUT OF CONTRACT.
No. 1.
t. The plaintiff has suffered damage by breach of contract for sale and delivery by the defendant

to the plaintiff of 100 tons of Scotch pig iron at £5 per ton to be delivered on rail af Ararat on the
15th of March, 19o4.

2. The defendant did not deliver any {or tons, as the case may be] of the said iron.
Particulars of contract:— .
The contract was {here state whether in writing or how otherwise made

and the date].

Particulars of damage :— ’

Loss of profit at £1 per ton on 100 tons - e L1100
The plaintiff claims L1o00. .
Place of trial, Ararat.
Signed)

Delivered
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J,
No. 2. ArPENDIX C.

1. The plaintif has suffered damage by breach of a contract between the plaintiff and the Sect. V.
defendant for sale and delivery of 100 sacks of flour known as seconds as 33s. per sack.

2. 80 sacks delivered were inferior to seconds, and 20 sacks were not delivered. ﬂlﬁgro?!%lgdsts
Particulars of contract:— ) N . for delivering
The contract was [here state whether in writing or how otherwise made tgeg;af;ﬂor

and the datel.

Particulars of damage:— £
80 sacks at 4s. .. .. . .. .. .. .. 16
20 sacks at §s. .. .. .. .. . .. LI 5
21
The plaintiff claims £21. —_—
Place of trial, Beechworth.
(Signed)
Delivered
No. 3.
1. The plaintiff has suffered damage by breach of a charter-party dated the 1oth of March, ship-owner
1903, between the plaintiff and the defendant of the ship AMary. ﬂgarlg:i .
2. The ship was detained at the port of loading. Getrmeior for
Particulars of damage :— beyond the
1904, Jan. 1 demurrage days.
to 10 day's detention beyond the demurrage days at £23 per day,
Jan. 10 £250
. (Signed)
The plaintiff claims £250. Delivered
Place of trial, Geelong.
No. 4.

1. The plaintiff has suffered damage by breach of contract by bill of lading of goods Shipper against
shipped by the plaintiff on board the Jane signed by defendant, dated the 1st of January, 1904. ;‘}ﬁ‘.‘ﬁfn‘;“&"m

2. 50 bales of cotton were delivered in a damaged condition. damage to

Particulars of damage:— goods.

50 bales at £z .. £100 »

(Signed)
The plaintiff claims £100. Delivered
Place of trial, Geelong.

No. 5.
. The plaintiff has suffered damage by breach of contract by bill of lading of goods shipper against
shipped by the plaintiff signed by the master of the ship Mary as the defendant’s agent, dated %lllli ;T:;lrngrt:‘_

the 1st of January, 1904. . . . damage and
2. 50 quarters of wheat were delivered in a damaged condition, and 100 quarters were not short delivery.

delivered.

Particulars of damage:— £
100 quarters at 40s. .. .. .. .. . .. 200
50 quarters at 4s. .. .. .. .e .. .. 10
210
The plaintiff claims £2r0. | —
Place of trial, Geelong. s
(Signed)
Delivered
No. 6. R
The plaintiff was interested to the amount of £ under a marine policy of insurance On a marine
for that amount, dated the of 19 , on the ship Hero, subscribed ﬁﬁ:mt‘e‘:"'
by the defendant for £
Particulars :—
. Valued or open:—Valued at £20,000.
. Vovage :—At and from Methourne to Valparaiso.
. [Or Time:—From noon of tst fanuary, 19 , to noon of 1ist January, 19 1

. Premium to tefendant:—f£ per cent.
. Perils insured against causing loss:—of the seas.
. Toss:—Total [or exceeding 3 per cent].

The plaintiff claims £

Place of trial, Melbourne. ’ (Signed)
Delivered

VAL LN -
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AppENpIx (U No. 7.
t8.V. & VI. . . . .
Sea & The plaintiff has’suffered damage from the defendants’ negligence in carrying the plaintiff as -
Passenger passenger by railway from Melbourne to Brighton, causing personal injuries to the plaintiff in a colli-
against sion near Jolimont on thé 15th January; 1gos. ’
g:g‘:'nnlﬂlone(n- Particulars of expenses, &c.:— . 4 o5 d
for negligence, Loss of 15 wecks’ salary as clerk at [z per week ... . 30 0 o
Dr. Smith ... .. 1010 O
Nurse for 6 weeks ... e w 3 0 0
) 45 10 o
The blaintiff claims £so0. '
Place of trial, Melbourne. (Signed)
, " Delivered
'
. No. "8.
Client against 1. The plaintiff has suffered damage from the defendant’s negligence in his conduct for the
solicitor for

i plaintiff, as his solicitor, of business undertaken by the dcfendant on the plaintif’s retainer.
negligence. 2. The negligence was in making an application under Order XIV., Rule I., in the case of
. A.B (the plaintiff) ». C.D., where the case was one of unliquidated damages and not of debt.
Particulars of damage :— ’
Taxed costs paid to defendant on dismissal of summons, £
The plaintiff claims £
Place of trial,

(Signed) .
Delivered
No. 9.

- .
Landlord ' 1. By a repairing covenant contained in‘e lease under seal from the plaintiff to the defendant,
against mﬂ?‘ dated the st of January, 19 , of a house No. + , Collins-street, for seven years from the
é‘;‘\}c‘;’::ght: 25th day of December, 19 , the defendant covenanted to keep the premises in such repair and condition
repatr, . as thercin mentioned.

2. The premises were during the term out of such repair as was required by the covenant.

3. They were yielded up out of such repair at the expiration of the term.

4. Particulars of dilapidations were delivered to the defendant’s solicitor on the of
19  , and exceed three folios. ’

The plaintiff claims £

Place of trial,

(Signed)
o . , ) , Delivered
: ok . . 't ! x' ' "
. . No. ro. i
.. ot . ] . cee

Breach of 1. The plaintiff has suffered damage by breach of promise by the defendant to marry her on the
promlt:geaf £
marriage.

. o [or within a reasonable time, which elapsed before action] [or
on the death of A4.B., which happened before action.

2., The defendant refused to marry the plainligf on the of
time] f{or on the death of 4.8.).
Particulars of special damage. .
[As the case may be, if any.) -
- The plaintiff claims £ :
Place of trial, {Signed)

Delivered

[or within a reasonable

K S ) SecrioN VI.
Actions claiming In;‘un'r'lionr, Damages, or Declarations of Right founded on Wrongs.
No. 1.

The plaintiff has suffered damage by the defendant wrongfully depriving the plzintiff of two
casks of oil by refusing.to give them up on demand [¢7 throwing them overboard out of a boat in the
Yarra, &c.].

{Zf any special damage is claimed, add}—

Particulars [#2l them in]. .

The plaintif claims £roo. B

Place of trial, -Beechworth. \Signed)

o Delivered

Conversion of
goods,

<

thf



",

W™

The defendant detained from the plaintiff the plaintifi's goods and chattels—that

harness, and gig.

e plaintiff claims a return of the said goods and chattels or their value, and £1o0 for their de.
tention. - t

Place of trial, Bendigo.

4063
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‘(Si%n'cd)

elivered

is to say, a horse, Appexpix C.

Seot, VI.,

Detinue. '

The plaintiff has suffered damage from personal injuries to the plaintiff, and damages to his Neg‘llgent
carriage, caused by the defendant or his servant on the 15th of January, 3goz, negligently drivinga cart ng.

and horse in Bourke-street.

Particulars of expenses, &c.:—
Charges of Mr., Smith, surgeon

Charges of Mr. Jones, coachmaker ...

The plaintiff claims f£xs50.
Place of trial, Meclbourne.

No. 4.

£ s d.
1010 0
14 5 6

24 15 6

(Signed) |
Delivered

The plaintiff, as executor of C.D., deceased, brings this action for the benefit of Eva, the wife, The Wrongs dct

and William and Margaret and Dorothea, the children of C.D. [as the
suffered damage from the defendant’s negligeace in carrying the said C.D.

said C.D. was killed in Collins-street, Melbourne, on the 15th of January, 1gos.
Particulars pursuant to the Wrongs Act 1928 are delivered herewith.

The plaintiff claims £soo.
Place of trial, Melbourne.

No. 5.

(Sigaed)
Delivered

case may be], who have
by omnibus, whereby the

The plaintiff has suffered damage from injuries to his ship, the Befsy, and the cargo on board Collislon of
thereof, by a coilision with the ship the Jane, caused by

defendant or his servants on the river Yarra, on the 1st of February, 1go3.

Particulars of loss and expeases :—

2.
Particulars of damage to cargo :—
[Insert them.)
The plaintiff claims £
Place of trial, Melbourne.

The defendant has infringed the plaintiff’s patent, No. 14,084, |
from the 21st of May, 1900, for certain improvements in the manufacture of iron and steel, W

the plaintiff was the first inventor.

damages.

1. Charges of Jones & Co., shipwrights, £450 2s.
ss of use of ship from 1st of February, 1903, to 1st of March, 1903, £280.

No. 6.

Particulars of breaches arc delivered herewith.

Place of trial, Beechworth.

the ncgligent navigation thereof by the Sbips.

{Signed)
Delivered

(Sighed) -
Delivered

1

granted for the term of 14 years, Injunction, &c.t

for infringement
hereof of patent.

The plaintiff claims an injunction to restrain the defendsot from further infringement and Zron
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AppENDIX C. No. 7.
Sect. VI
The defendant has infringed the plaintifi's copyright io a' baok entitled ** The History of
mﬁ%got Reme.” 1egistered on the ~ day of
copytight. Paruculars of special damage ate as follows ;—. : Y
Loss of sale of g0 copies e 50 .
Loss of profit in the copyright ... - s e 50
100
‘fhe plaintiff claims £1o00. .
P'lace of trial, Geelong. (Signed)
’ Delivered

No. 8.

Injunction, &c. 1. The defendant bas infringed the ptaintul’s tride mark.

for infringement 2. The trade mark is [descride it]. - o
of trade mark. [1f the plaintiff 1s not the original propricier of the trade mark, show shortly Kow his litle
is derived.] . R C o for
3. The following ave the acts complained of, viz. :— oL

[Set them out.]
The plaintiff claims an injunction to restrain the def
fringing the plaintifi’s said trade mark, and in particular
scughty.
‘The plaintiff also claims an account or damuges.
P'lace of trial.
A .

endant his servants and agents from in-
from [stating any particular injunction

(Signed)

v : - - Delivered,

No. o.

The plaintiff has suffered damage from the seduction and carnally koowing by the defendunt of

Seduction. h .
G.H. [the daughtér and) servant of the plaintiff.
Particulars of special damuge are as follows :— 4L s d.
Loss of service from the 1st of March to the 3oth November, 190z ... 100 0 o
Nursing and medical attendance ... 10 10 ©
110 10 ©
The plaintifi claims £3500. . B
Place of trial, Hamilton.
- {Signed) ,
Delivered
\

[

No. 10, -

1. The plaintiff is the owner [or lessee] and occupier of a house, No, Swanston-strcei, and is en-

titled to the following lights therein :—
(1} The kitchen window in the basement on the south side.
f2) The two back dining-room windows on the ground floor on the south side.
{3) The landing window and back drawing-room window on the south side.

2. The defendant is erecting a building which will, if not stopped, materially diminish the light
coming through the said windows.

The plaintiff claims an injunction to restrain the defendant, his contractors, servants, and work.
men, from continuing the erection of the building, so as to obstruct or diminish the access of light to
the said windows or any of them. .

T}.xc‘plainliﬁ will also, if necessary, claim to have the said' building pulled down, or damages
for the injury he will sustain if the same is completed and not pulled down.

Obstruction of
lights.

.

Place of trial. 4 (Signediv
s Delivered

)
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No. 11. ArpENDIX C.

The plaiutiff has suffered damage from offensive and pestilential smells and vapours caused by Sect. VI.
the defendant in the plaintiff’s dwelling house, No. James-street, Bendigo.

The plaintiff claims :—
(1) £30-
{2} An injunction to restrain the defendant from the continuance or repetition of the said
injury or the committal of any injury of a like kind in respect of the same property.
Place of trial, Bendigo.

Nulisance by
smells. .

{Signed)
Delivered

No. 12

1. The plaintiff is the owner [or icssec] and occupier of a farm known as  through which there Xuisance by
runs a river known as . poltution oy
2. The defendant or persons in his employ pollute the water in the said river by passing into the water.
same the refuse of the defendant’s dye works, situated higher up the said river.
The plaintiff claims an injunction to restrain the defendant, his servants and agents, from sending
from the said dye works into the said river any matter so uas to pollute the waters thereof, or to render
them unwholesome or unfit for use, to the injury of the plaintiff [or as the case may bde].
The plaintiff will also claim damages in respect of the said nuisance. )
Place of trial,

{Signed)
N Delivered
No. 13. .
1. On gist January, 1903, the defendant issued a prospectus to the public relating to the 4 B.  prapdulent -
Company Limited. prospectus.

2. On February tst, 1903, the plaintiff reccived a copy of this prospectus. .
3. The plaintiff subscribed for roo shares in the company on the faith of this prospectus.
4. The prospectus contained misrepresentations, of which the following are particulars :—

(@) The prospectus stated * . . . . whereas in fact . . . . '
(4) The prospectus stated ** . . . . whereas in fact . . .
(¢} The prospectus stated *“ . . . . whereas in fact .

5. The defendant knew of the real facts as to the above particulars.
6. The following facts, which were within the knowledge of the defendant, are material, and
were not stated in the prospectus :—
{a)
(8)
7. The plaintiff has paid calls to the company to the extent of fr,000. The plaintiff claims :(—
(1) Repayment of £1,000 and interest.
(2) Indemnity.
Place of trial {Signed)
Delivered

No. 14.

The plaintiff has suffercd damage from the defendant inducing the plaintiff to buy the goodwill grauaulent sale
and lease of the George public-house, Portland, by fraudulently representing to the plaintiff that the of lease.
takings of the said public-house were £40 a week, whereas in fact they were much less, to the defen.
dant’s knowledge.

Particulars of special damage :—

[Féll them in.]
The plaintiff claims £
Place of trial, {Signed)
Delivered

No. 15.

The defendant maliciously and without reasonable and probable cause preferred a charge of Malicious
larceny against the plaintiff before a justice of the peace, causing the plaintiff to be sent for trial on prosecution,
the charge and imprisoned therecn, and prosecuted at the Melbourne General Sessions, where the
plaintiff was acquitted.

Particulars of special damage :—

Messrs. L. and L.’s bill of costs, £6s.
Luss£in business from January 1, 1905, to February 18, 1905, £rco. The plaintiff claims
500,
Place of trial,
(Signed)
Delivered
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. SectioN VII.
s . T, ' Actions for Recovery of Land, &e. . L .
i " B . . 1
ArrEnpIx C. ' ’
Sect. VIL. No. 1. e a
—_— . The plnmtlﬁ is entitled to the possession of a farm and premises called Church Farm, situate
at , which was let by the plaintiff to the defendant for_ the term of 3 years
from the 2gth’ of Séptember, 19 *, 'which term has cxpired [or as tenant ‘from year to year from the 3
2gth Scplembe.r, 19 , which said tenancy was duly determined by notice to quit expiring on the 29th
Landlord Septemb
against tenant P er, 191.] .
whose term has The plaintiff claims possession and £so for mesne profits.
expired, &e. Place of trial,
(Signed)
. Delivered
' No. 2. ) -
The plaintiff is entitled to the possession of Blackdcre, situate at * [or of No. , -
Bndge-stree‘, Ballarat]. - .
2. On and before the of 19 A.B. was scised in fee and in possession
Executor of the premises.
against 3. On the , of 19 the said A.B. died, having by will dated
" stranger. appointed* plaintiff his executor. @
4. On the day of 19 probate was granted to the plamhﬁ -
5. After the death of the said 4.B. the defendant wrongfully took possession of the premises.
The plaintiff c]mms —
! (x) Possdssion of 'the premises. :
{a) Mesne proﬁts from the of . L
Place of trial, . :
‘ . (Slgncd)
' ' b Dellvercd
L4 - i
LT O ' .
APPENDIX D,
B b * s
Arpenpix D. FokMs OF IDEFENCE TO BE USED PURSUANT TO ORDER XIX, RULE 5 | -
Sect. 1. Vol o
—— . g} .
Secrion I. -
. . (1) General Form.
: i In the Supreme Court. - - . 1g . No.
o ! Between A.B., Plaintiff, ' R

P '

an
C.D., Defendant.

EEE!

: Defence.
The defendant says that:—

z.} [To be filled up in the manner exemplified in the following f2-ms.)
3 .

RN . . . (Sigaed)
. . v ) g . X R T Delivered

Counter-claim.
The defendant says that :—

v o ; }[T;‘be filled dp in the manner exemplified in the following fporms ™~
The defendant counter-claims :— ’

(Signed)
Delivered
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Defence and Counter-claim. ArPENDIX b
Defeuce. . Sects. I. & I1.
The defendant says :— _—
3} (70 be flted up) '
€ Counter-claim .

The defendant repeats paragraph 2 of his defence, and says that-
: }[Ta be filled up)

Tye defendant counter-claims ;—

(Sigoed)
Delivered

{2.) Form of Title where new Dlarty brought i ..

In the Supreme Court.

s Between 4.8, Plaintiff, .
and ol
C.D., Defendant. -

(By original action.)

And between the said C.2., Plaintiff,
and
The said A.B. and E.F., Defendaats.

{By Counter-claim )

SEcTioN II.

T¢ Actions in matlers wilhin the cognitance of the Court in its Eguitable Jurisdiction Prior 1o the g, uovions for
Judicature Act 1883. Appendiv C, Sect. 11. administration.,
1. The defendants do not admit the plaintiff's claim. *
[or]
The defendant A.B. admits the plaintiff’s claim, but not assets.
{or]
The defendant C.D. admits asscts, but not the plaintiff’s claim.
r 2. The claim is barred by the Statute of Limitations.
[State whick.]
3. Payment was made by deceased.
4. The claim is fraudulent in the following particulars -
[Set out particulars.]
5. The defendant is entitled to a set-off, of which the following are the particulars : -
[Set out particulars.]
. The claim was relcased by deed dated the of
7. Notice was given and assets distributed under the Trusts Aet 1928,

Particulars of the Notice.

Advertisements in the 7imes of t January, rgoz.
” » New York Herald, February, 1go2.
. N Bombay Gazefte of 25 January, 1gnz.
[Giving the titles of the newspapers and the dales of those in which the advertisement appeared |

8. The estate cf the testator is sufficient to pay the plaintiff bis debt if established.
9. The defendant is not beir.at-law or devisee of the deceased.

.

[=,}

(Signed)
," Delivered
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Arpexpix D.
Sect. II.

To actlons for
foreclosure by
mortgagee.

To same by
alleged second
incumbrancer
who claims
priority.

To actions for
redemption.

To actlons for
specific
performance,

No. 1.
1. The defendant did-not execute the mor tgage. _ i )
2. The mortgage was not assigned to "the plaintiff [if more than one assignment is
alleged say which 1s denied.] L .
3. The debt is barred by the Statute of Limitations—{State wiich.]
4. Payments have been made, viz.:—
10 July, 1899, £1,000.

18 October, 1901, £500. ' i @
5. The plaintiff took possession on the . of and has received the rents
ever since.
6. The plaintiff released the debt by deed, dated 1 Jume, 1900 .
7. The defendant conveyed all his interest to 4.B. by decd, dated 25 November, 1902.
The defendant claims— '
(1} Account.
(2) Re-conveyance.
(Signed)
Delivered
>
No. 2.
1. i
2,
z' [As in prececeding form.] .
s ) )
7: By a deed dated 1 June, 19 , the mortgagor 4.B. morigaged the property in question
to the defendant to secure £5,000 and interest at 3 per cent. per annum.
The defendant claims—
(1) A declaration of priority and foreclosure {and a receiver].
. ' (Signed)
o . Delivered
Uf the plaintiff claims payment of the mortgage debt, the defendant must, if he disputes
his lability, show the grounds on which he docs so, as in other cases of debt; or he
can claim indemnity against the .owner of the Equity of Redemption under Order XVIA.,
Rule 1.1 ,
1. The plaintiff’s right to redeem is barred by the Statute of Limitations—I|Staie which.]
2. The plaintiff assigned all interest in the property to A.B.
3. The defendant, by deed, dated the day of assigned all his interest in the
mortgage debt, and property comprised in the mortgage to A.B.
4. The defendant never took possession of the mortgaged property, or received the rents
thereof. ‘
[I1f the defendant admits possession for a.time only, he should state the time, and demy
posseession beyond what he admits.}
' (Signed) ”

Delivered

. The defendant did not enter into the agreement.
. A.B. was not the agent of the defendant [if alleged by plaintiff).. .
. The plaintiff has not performed the following conditions:—IConditions.]
. The defendants did not—I[Alleged acts of past performance.}
. The plaintiff's title to the property agreed to be sold is not such as the defendant is bound
to accept by reason of the following matters:—I[State why.)

6. The Instruments Act 1928, sec. 128 has not been complied with. @

7. The agreement is uncertain in the following respects : —[State them.]

8. Tor] The plaintiff has been guilty of delay: .

9. lor] The plaintiff has been guilty of fraud {or] misrepresentation;

10. [or] The agreement is unfair;

11. [or] The agreement was entered into hy mistake;

The following are particulars of (8), (9), (10), (11}, [or as the casc may bel.

12. The agreement was rescinded under Conditions of Sale No. 11 {or by mutnal
agreement], .

el N~

(Signed)
Delivered.

{In cases where damages are claimed and.the defendant dispuies his liability to damages,
he must deny the agreement or the alleged breaches, or show whatever other ground of
defence he intends to rely on, e.g., Statute of limitations, accord and satisfaction, release,
fraud, -&c.l. .o fetaly
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SecTION TV,
To Actions included in Order 111, Rule 6, Classes A, B, C, D, E, and F.

The defendant did not accept the bill.

The defendant did not make the note.

The defendant did not draw the cheque.

The defendant did not indorse to A4.B.

The defendunt [or A.B.J did not indorse to the plaintift.
The bill was not presented for payment.

The defendant had not due notice of dishonour.

. The plaintiff was not the holder at the commencement of the action.

9. The bill was accepted [or the note was made] for the accommodation of the defendant with-
out consideration,

10. The bill was accepted for the accommodation of the drawer and indorsed to the plaintiff
without consideration.

1r. The bill was accepted and delivered to the drawer without consideration for the purpose of
his getting it discounted for the defendant, and the drawer, in fraud of the defendant and contrary
to the said purpose, indorsed the bill to the plaintiff without consideration [s7 with notice of the said
fraud or overduel.

12. The defendant was induced to accept by the fraud of the drawer, who indorsed (o the plain-
tiff without consideration o7 with notice of the frand, or overdue}.

Particulars of the fraud are as follows :—The drawer on or about the 15th May, rgoz, falsely
and fraudulently stated to the defendant that he had shipped 20 tons of pig iron for the defendant
on board the Ajex, which he had not done. .

13. The defendant accepted the bill [or made the note] for and on account of the price of 50
tons of coal to be delivered by the plaintiff to the defendant by the 1st of May, 1904, and the
plaintiff failed to deliver the goods.

14. The bill [or note, ar cheque] was rendered void after issue by a material alteration, viz.,
by the alteration of the date from the 21st January to the 2nd of January.

oy op ey

{Signed)
Delivered

1. The defendant did not order the goods.

2. The goods were not delivered to the defendant,
3. The price was not £ 241 .

4. 1.

5. - Except as to £ same as 2.

6.

X 3.
7. The defendant [0 A.B., the defendant’s agent] satisfied the claim by payment before action

to the plaintiff [or to C.D., the plaintifi’s agent] on the o 19 .
8. The defendant satisfied the claim by payment after action to the plaintiff on the of
19 .
(Signed)
Delivered

1. The bond [or deed] is not the defendant’s bond [o7 deed]. .
2. The defendant made payment to the plaintiff on the day according to the condition of the

bond.
3. The defendant made payment to the plaintiff after the day named and before action of the

principal and interest mentioned in the bond.
{Signed)

Delivered

1. The principal satisfied the claim by payment before action
2. The defendant was released by the plaintiff giving time to the principal debtor, in pursuance
of a binding agreement.
{Signed)

Delivered

1. As to £so parcel of the money claimed, the defendant is entitled to set off for goods sold
and delivered by the defendant to the plaintiff. Particulars are as follows :—

£ s 4

19 .~—Jan. 25. To 20 tons of Silkstone conl at £1 <. 20 0 O
»» Feb. 1. To 30 tons of Silkstone coal at £1 . w. 30 0 O
Total . . 50 © ¢

2. As to the whole [or as to £ , parcel 7€ the money claimed], the defendant made tender
before action [or on the day on which it fell due]of £ , and has paid the same into court.
{Signed)
Delivered

1829.—13 .

ArpErpix D.
Seet. IV,

‘To actions on
bills of
oxchange,
promissory
notes or
cheques,

To actlons for
any simple
contract debta
other than bills
notes or
cheque.

To actions on
bonds or
contracts under
seal for the

ent of &
Batiaated

amount in
monsy.

In actions on

guarantees,
whether under

alm agains
the prinocipal
is in respect of
a debt or
liguidated
demand only.

‘To any action of
debt.,
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AppeNDiX D,
Sects, IV., V.,
& V1.

Accord and
satisfaction.

Insolvency, &e.

Coverture,
Infancy.

Payment into
conrt,,

Release,
Rescission
before breach,

Statute of
Limitations,
Statute of
Frauds.

.

Denials,

Contribution
negligence.

Carrlers.

Charter-partles.

1vsurance,

Breach of
promise.

To all actlon
for wrongs.

General Defences.

1. On sth April, 19 , a brown horse was delivered by the defendant to and accepted by the
plaintiff in discharge of the alleged cause of action; :

[or on sth April, 19 , an agreement between the plaintiff and the defendant, whereby it wa
agrecd between the plaintiff and the defendant that the defendant should deliver the cargo of the
Mary at the Surrey Commercial Docks instead of at Hull as per charter-party of ist March, 19 , was
accepted in dischatrge of the alleged cause of action].

2. The defendant became insolvent.

3. The plaintiff became insolvent before action, and the cause of action vested in the trustees of
his property. "

4. The defendant was discharged under a liquidation by arrangement pursuant to Part IX. of
the Insolvency Act 1928,

5. The defendant compounded with his creditors under Part X. of the Insolvency Act 1928,
and duly paid to the plaintiff the composition on the day appointed.

6. The defendant was covert at the time of making the alleged contract [or contracting the
alleged debt].

7. The defendant was an infant at the time of making the alleged contract {or contracting the
alleged debt].

8. The defendant as to the whole action [or as to £ , parcel of the mone 'claimeq, or as
to the plaintiff’s claim on the guarantee of the of 19, or as the case may be{, has paid into
court » and says that sum is enough to satisfy the plaintiff’s claim [or the plaintiff’s claim hercin

pleaded to]. . .

9. The causes of action were released by deed dated the 1st May, 19 , between the plaintiff
of the first part and the defendant of the second part.

10. The contract was rescinded [or the defendant was exoncrated by the plaintiff] before breach.
Particulars are as follows :—An arrangement betWween the plaintifi and the defendant, made verbally
nn the 15th of April,'19 [or by letter from the defendant to the plaintiff, and answer of the plaintiff
dated the 14th and 1s5th of April, 19 .

11. The debt was barred by the Statute of Limitations [state whick).

12, The 9th section of the Goods Act 1928 has not been complied with,

{Signed)
Delivered

SecTion V.
To Actions for Damages for Breack of Contract or Duty.  Appendir 0, Sect. V.
. The defendant did not contract [or promise, or agree] as alleged.
. The defendant did not receive the goods for the alleged purpose {or on the alleged terms].
. The defendant did not receive the plaintiff as a passenger to be carried as alleged.
. The defendant did not [insert breaches denied].
. The defendant was not ready and willing to accept and pay for the goods [or to deliver the
goods, or as the case may bel

6. There was contributory negligence on the part of the plaintiff.

7. The plaintiff did not pay or tender the money for the carriage.

¥. The damage or loss occurred from the inherent vice [or bad condition when received] of the
goods [or horse, or as the case may bel. '

9. The loss occurred by recason of the excepted perils mentioned in the charter-party [or bill of
lading], that is to say, the perils of the seas [or fire, or as the case may be).

10. The goods were above the value of /10, and consisted of " articles mentioned 1n the 3rd
section of the Carriers and Innkeepers Act 1928, that is to say, silks [or as the case may be], and
their value and nature was not declared or any inreased charge paid, &c.

11. The charter-party was cancelled pursuant to cancelling clause thercin, the ships net having
arrived at port of loading on or before 1st May, . .

12. The alleged liability of the defendant had ccased by reason of cesser clause in the charter-
party, the cargo shipped: having been worth more at the .port of discharge than the freight or demur-
rage.

s 13. The loss was not by the perils insured against,

t4. The plaintiff was not interested in the subject-matter of the insurance.

15. The ship was not seaworthy at commencement of risk [or voyage].

16. The plaintiff was not ready and willing to marry the defendant.

AW N -

{Signed)
Delivered

SecTion VI

o Actions claiming Injunctions, Damages, or Declarations of Right, founded upon Wrongs: Appendix
C, See. VI

1 Denial of the several acts [¢r matters}] complained of.

(Signed)
Delivered

]

%
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-

. The goods [or chattels, as the case may be) were not the plaintiff’s.
2. The goods were detained for a lien to which the defendant was entitled. Particulars are as gt_l:ijD‘;f b

follows t~— VIL
1g02~—~May 3. To carriage of the goods claimed from Melbourne to Beechworth : — g
£ s To actions for
45 tons at 2s. v 4 10 detention or
s conversion of
(Signed) chattels.

N Delivered

1. The defendant did the acts complained of in necessary self-defence.
To actions for

2. There was contributory negligence on the part of the plaintiff {or the pluintiff’s servant]. rsonal bodily
(Signed) njuries or
Delivered ‘c';’,‘}{{g:;j’gom
. , or animals by
e trespass or
negligence,
1. The defendant did not infringe the patent
- 2. The invention was not new. To fccluns tor
s 3. The plaintif was not the first or true inventor. tﬂ'i%fg:g‘
4. The invention was not useful. ’
5. [Denial of any other matter of fact affecting the validity of the patent.]
6. The patent was not assigned to the plaintiff.
(Signed)
; ' Delivered
+
1. The plaintiff is not the author [assignee, &c., as the case may be.} .
2. The book was not registered. ’ Copyright
3. The defendant did not infringe.
(Signed)
Delivered
t. The trade mark is not the plaintiff’s. ’ - X
- 2. The alleged trade mark is not a trade mark. uade mark.
3. The defendant did not infringe.
(Signed)
Delivered
1. The plaintiff is not entitled as alleged [or deny his other alleged righ's). Light
2. The plaintiff’s lights will not be materially interfered with by the defendant’s buildings. ; .
3. The defendant denies that he or his servants pollute the water [or do what is complained of) Nulsance.
(If the defendant claims the right by prescription or otherwise to do what is complained of,
he must say so, and must state the grounds of his claim, i.c., whelher by prescription,
grant, or what.]
4. The plaintiff has been guilty of laches, of which the following are particulars :(—
18go. Plaintiff’s mill began to work.
. 1891. Plaintiff came into possession.
- 1903. First complaint.
5. As to the plaintiff’s claim for damages, the defendant will rely on the above grounds of
defence, and says that the acts complained of have not produced any damage to the plaintiff. (7f
other prounds are relied on they must be stated, e.g., the Statute of Limitations as to past damage.]
{Signed)
Delivered
¢. The said A.B. was not the servant of the plaintiff.
2. The defendant did not seduce and carpally know the suid A.8. fe%‘:f&[g:.' for
(Signed)
Delivered

SecTion VIIL

7o Actions for Recovery of Land. Appendix C. Sec. VIL

s. The defendant is in possession of the premises by himself or his tenant.

2. The defendant had no notice to quit.
(Signed)

Delivered
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, SgcrioN VIILL
Counter-claims.

The defendant lent £500 to the plaintiff on 1st May, 19 . .

The defendant counter-claims £500.

1. The defendant has suffered damage by the plaintiff’s breach of a contract for the sale and
delivery by the plaintiff to the defendant of 5 o000 tons of Merthyr steam coal at 1%. 6d. per ton
f.o.b. at Cardiff by equal monthly deliveries over the first five months of 19

2. The April and May instalments were not delivered.

Particulars of the Damages. :

Difference between market price in April and May, and the contract £ « 4.
price, 2s. 6d. per ton on 2,000 tons ... 250 0 ©

The defendant counter-claims £250.

ArpeNpix D.
Seet. VIII.

(Signed)
Delivered
APPENDIX E.
Arpenprx E. .
Sects. [ & 11, Forms oF REPLY, ETC., TO BE USED PURSUANT TO OrDER XIX., Ruig 5.
SecTION 1.
In the Supreme Court. : 19 . No.
Between A4.8. . . . - Plaintiff,
and
General form. B . . ° Defendant.
Reply.
The plaintiff as to the defence says that—
1
2. .
The plaintiff as to the counter-claim says that—— '
1. ’ (Signed) ?
2. . Delivered

Reply.

The plaintiff as to the defence says that—
1. He joins issue.

2. The agreement giving time to the principal expressly reserved remedies against the surety.
To actions on o The pl;intiff1 afs tg the connter-clm:: says thalt— 4 \
guarantee 1. The defenda s not ready and wiliiag to accept and pa
which defence e wa Y d P pay for m(es{go:f;'
raised of time 8! )
given to the Delivered
principal and
counter-clain ~
for non-
delivery of . Section 11
goods,

Example of a Statement of Claim, Defenze, and Reply.
In the Supreme Court. 19 . No.
Between 4.8 - - N - Plaintiff,
and
C.D. - - - - Defendant.
Statement of Claim.
The plaintiffs cluim is for work done and materials provided by the plaintiff for the defendant
at his request.
Particularg— .
19 . January 1 to jist May. To rebuilding house at Hamilton, as per 4 s 4.
contract dated the 24th December, 19 .
To extras as per account delivered

Paid on account ...

Balance due e 643 0 o

The plaintiff also secks to recover interest on the above balance from the 315t May, 19 tiit
payment or judgment. - . !

Place of trial, (Signcd)
Delivered the 1st of January, 1g

2

2
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In the Supreme Court. 9 No ArpprrpIx E.
Between 4.8, . . - . Plaintiff, Sects, IT. &
an , III.
C.D. . B - . Defendant. ——

Defence and Counter-claim.

Defence.

The defendant says that—
1. Except as to £z00, parcel of the money claimed, the architect did not grant his certificate

pursuant to the contract.
2. As to fz00, parcel of the money claimed, the defendant brings {07 has brought] into court

A£200, and says that sum is enough to satisfy the plaintif’s claim herein pleaded to.

Counter-claim.

The dcfendan{‘says that—

1. The contract contained a clause whereby it was provided that the plaintif should com-

plete the works by the 315t of March, 19 , or in default pay to the defendant £1 a day
for every subsequent day during which the works should remain unfinished, and they

so remained unfinished for 61 days to the 3rst May.
The defendant counter-claims £61.
(Signed)

Delivered the z2nd of January, 1g
Ia the Supreme Court. X9 . No.

Bétween A4 B. . - -
and

Plaintiff,

c.D - - - - Defendant.
Reply.
The plaintiff says that—

1. As to the first paragraph of the defence, he joins issue.
2. As to the second paragraph thereof, the plaintiff accepts the r's in satisfaction.

The plaintiff as to the counter-claim says that—
3. The liquidated damages were waived by ordering extras and material alterations in the

works.
4. The defendant waived the liquidated damages by preventing the plaintiff from having
access to the premises till a week after the agreed time.
(Signed)

Delivered the sth of February, 19

Secrion IIL'

Defence including an Objection in Poinl of Law.

. No. 1.
In the Supreme Court.” 19 No.
Between 4.8, . - - - Plaintiff, -
and
C.D. - - . - Defendant.
Defence,
The defendant says that— o
1. The goods were not supplied to Z.F. on the guarantee. . o action on &
2. The defendant will object that the guarantee discloses a past consideration on the face guarantes:for
of it price of goods.
(Signed)
Delivered
No. a.
In the Supreme Court. 19 . No.
Between A.B. - . . . Plaintiff,
and
C.D. - - - - Defendant.
Defence.
The defendant says that—
1. The defendant did not speak or publish the words. To l:ict}nn for
2. The words did not refer to the plaintiff. ::Ji’o:&blu only
by reason of

3 The defendant will object that the special damage stated is not sufficient in point of faw
special damage,

to sustain the actin. .
(Signed)
Delivered
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ArpENDIX E, No. 3.
Sect. 111, I5. the Supreme Court. 19 No.
Between A.B. - - - - Plaintiff,
and
C.D. - . - . Defendant.
Defence.

To action on & The defendant says that— —
matine palicy . The defendant did not make the policy-
contain clauses 2. The loss was not by the perils insured against.
that the polley 3. The defendant will object that the policy was avoided by sect. 113 of the Imsiruments
was to be Act 101 .
roof of 915-
nterest and
without . (Signed)
Depet of A Delivered
AppErpix F. APPENDIX F.

FOrRMS OF JUDGMENT
No. 1.

Default of Appearance and Defence in case of Liguidated Demand.

In the Supreme Court. 19 . No.
Between 4.8. - - . - - - Plaintiff,
and
C.D. and E.F. - . - - - Defendants.

The day of 19

The defendants [or the defendant C.D.] not having appeared to the writ of summons herein
[or not having delivered any defence], it is this day adjudged that the plaintiffl recover against the
said defendant £ . and costs to he taxed.

. No. a, N t
Interlocutory Judgment in default of Appearance or Defence where demand Unliquidated.
[Heading as in Form No. 1.) ’

The day of 19

No appearance having been entered to the writ of summons [or no deferice having been de-
livered by the defendant herein). N

Tt is this day adjudged that the plaintiff recover against the defendant the'value of the goods
[0 damages or both, as the case may be] to be ascertained.

The amount found due to the plaintiff under this judgment having been ascertained at the

sum of £ as appears by [the Prothonotary’s certificate, or as the case may be] filed the
day of 19 .
1t is adjndged that the plaintiff recover against the defendant £ and costs to.be taxed.
No. 3.

Judgment in default of Appearance in Action for Recovery of Land.” -
[Heading as in Form No. 1.}
The day of 19 . .

No appearance having been entered to the writ of summons herein, it is this day adjudged that
the plaintiff recover possession of the land in the indorsement on the writ described ss

s,



n

=

4075 Chapter I.—Civil Proceedings.

No. 5
Judgment after Appearance and Order under Order X1V, Rule 1
(Heading as in Form No. 1.]

The day of 1 .

The defendant having appeared to the writ of summons herein, and the plaintifi having by the
order of , dated the day of 1 ; obtained leave to sign judgment
under the Rules of the Supreme Court, Order XIV, Rule 1, for [recite srder]:

It is this day adjudged that the plaintiff recover against defendant £ {or possession
of the land in the indorsement on the writ described as ], and costs to be (axed.

The above costs have been taxed and allowed at / » as appears by a [Taxing Officer’s]
Certificate, dated the day of 19 .

, No. 6,
Judgment at Trial by Judge without a Jury.

[Heading as in Form No. 1.]

This action coming on for trial [the day of and] this* day before

in the presence of counsel for the plaintiffi and the defendants [or if

some of the defendants de not appear, for the plaintiff and the defendant C.D., no one appearing for
the defendants £.F. and G.H., although they were duly served with notice of trial as by the affidavit

of filed the day of .~ appears] upon hearing
the probate of the will of the answers of the defendants C.D., £.F., and G.H., to
interrogatories, the admission in writing, dated and signed by [Mr. the
solicitor for] the plaintiff 4.8., and by [Mr. the solicitor for] the defendant C.D.,
the affidavit of filed the day of the affidavit of

filed the day of the evidence of taken on their

oral examination at the trial, and an exhibit marked X, being an indenture dated, &c., and made
between [parties), and what was alleged by counsel on both sides. This Court doth declare, &c.
And this Court doth order and adjudge, &c.

No. 7

Judgment after Trial with a Jury. .
{Heading as in Form No. 1.])
The day of 19 . .

This action having on the day of 19 been tried before His
Honour, Mr. Justice with a jury of [six ar] twelve, of the bailiwick, and the
jury having found (state findings as in officer’s certificate], and the said Mr. Justice
having ordered that judgment be entered for the plalntiff for £ and costs |or as the case
may be): Therefore it is adjudged that the plaintifi recover against the defendant £
and 4 for his costs [or thet the plaintifi rccover nothing against the defendant, and that
the defendant recover against the plaintiff £ - for his costs of defence, or as the case may
bel.

No. 8.

Judgment after Trial defore Referee.

{Heading as in Form No. 1.]
The day of 19 .
The action having on the day of 19 been tried before X.Y., Esq., a referee
and the said X.Y. having found [or having ordered that judgment be entered) [state substance of
referee’s certificate], it is this day adjudged that

No. o.
Judgment after Trial of Questions of Account by Referee.
[Heading as in Form No. 1.]

The day of 19 . .
The questions of account in this action having becn referred to » and be having
found that there is due from the to the the sum of £ and directed that
the do pay the cost of the reference :
It is this day adjudged that the recover against the said ra

and costs to be taxed.

The above costs have been taxed and allowed at / as appears by the Taxing Officer’s
Certificate dated the day of 19 . .

aArpexpIx F.
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AprENDIX F, No. ro.

- Judgment upon Motion for Judgment.
[Heading as in Form No. 1.}
The A day of 19 .
This day before Mr. X., of counsel for the plaintiff {or as the case may be],

moved on behalf of the said [state judgment moved for], and the said Mr. X, having =
been heard of counsel for and Mr. Y. of counsel for the Court adjudged.

No. 11

Judgment after Trial by Court without Jury.
[Heading as in Form No. 1.]

This action having on the ~ day of .19  been tried before
and the said on the day of . 19 having ordered that judgment
be entered for the for 5
It is this day adjudged that the recover from the s and -
cests to be taxed. :

The above costs have been taxed and allowed at /-
Certificate dated the day of 19

Judgment entered the day of

as appeats by the Taxing Officer’s

13 -

173

No. 114,
Judgment of Dismissal.
[Heading as in Form Neo. 1.

The day of
This action having on the day of s 19 been called on for hearing before
, and the plaintiff having failed to appear, and the defe

ndant having thereupon become en-
titled under Order XXXVI., Rule 32, to judgment dismissing the action and the said
having ordered that judgment be entered accordingly.

Therefore it is adjudged that this action do stand dismissed out of this conrt with costs.

And it is further adjudged that the defendant recover against the plaintiff his costs to be taxed.
The above costs have been taxed, &c. -

No. 12.
Judgment in pursuance of Order.

[Heading as in Form No. 1l
Pursuant of the Order of dated
and default having been made :
It is this day adjudged that the plaintiff recover against the said defendant £

19 whereby it was ordered,

and costs
to be taxed. i
1
The above costs have been taxed and allowed at £ as appears by the Taxing Officer’s
Certificate dated the day of 19
No. 14.

Judgment for Defendant’s Costs on Discontinuance.

{Heading as in Form No. .

The day of 19 .
The plaintift having by a notice in writing dated the da 19 “wholly
discontinued this action,” or ¢

y of
i * withdrawn his claim in this action for,” or “withdrawn so much of
his claim in this action as relates to,” or ‘‘having failed to file the mcmorandum of the close of
the proceedings within the prescribed time’; or as the case may be: .
It is this day adjudged that the defendant recover against the plaintiff, costs to be taxed.

The above costs have been taxed and allowed at £

as appears by the Taxing Officer’s
Certificate dated the day of

19
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No. 13. ApPENDIX F'

Judgment for Plaintiff’s Costs after Confession of Defence.
[Heading as in Form No, 1.}

The day of 19 .
The defendant in his statement of defence herein having alleged a ground of defence which
arose after the commencement cf this action, and the plaintiff having on the day of 15

delivered a confession of that defence:
It is this day adjudged that the plaintifi recover agninst the defendant costs to be taxed.

The above costs have beea taxed and allowed at £ as appears by the Taxing Officer’s
Certificate dated the day of 9 .
No. 16.

fudgmen! for Costs after Acceplance of Money paia inte Court.
[Heading as in Form No. 1.]

The day of 19 -
The defendant having paid into Court in this action the sum of £ in satisfaction of the
plaintifi’s claim, and the plaintiff having by his notice dated the day 19 accepted

that sum in satisfaction of his entire cause of action, and the plaintifi’s costs herein having been taxed,
and the defendant not having paid the same within forty-eight hours after the said taxation :
It is this day adjudged that the plaintiffi recover against the defendant, costs to be taxed.

The above costs have been taxed and allowed at Fa as appears by the Taxing Officer’s
Certificate dated the day of 19 .

No. 17
Judgment where no Judgment entered at Trial by Jury

[Heading as in Form ‘No. IN|

The day of 9 .,

This action having on the 19 been tried before and a jury of
{six or twelve] of the bailiwick, and the jury having found and the not
having thought fit to order any judgment to be entered : Now on motion before the Court for judgment
on behalf of the the Court having

It is this day adjudged that the recover against the the sum of £
and costs to be taxed.

The above costs have been taxed and allowed at £ as appears by the Taxing Officer’s
Cettificate dated the day of g .

Judgment entered the day of 19 .

No. 18.

Judgment on Motion after Trial of Issue.

[Heading as in Form No. 1.]

The day of 19 .

The* of fact arising in this action [¢r cause or matter] by the order dated the * *jssues” ar
day of ordered (o be tried before having on the day of * questions.”
been tried before and the having found : Now on motion before the
Court for judgment on behalf of the the Court having

It is this day adjudged that the recover against the the sum of /£
and costs to be tuxed.

The above costs have been taxed and allowed at /[ as appears by the Taxing Officer's
Cerlificate dated the day of g .

Judgment entered the day of 19
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ArpenDIX T,

t " do stand
or ' be set
aside and that
the recover
against the
the sum of
£ and costs
to be taxed.”

ArprNDIX G,

directed to [names of Commissioners].

No. 194,

Judgment after Motion on leave reserved.

. [Heading as in Form No 1.
The day of 19 .

This action having on 1 been tried before . and
jury of the and the jury having found and R
having ordered that judgment be entered for subject to leave B
to the to move to set aside the judémcnt : Now on motion before the Court
for judgment on behalf of the the Court having
Tt is this day adjudged that the said judgmentt
The above costs have been taxed and allowed at f as appears by the Taxing Officer's
Certificate dated the day of 19
Judgment entered the day of 9 . .
a
.‘Q\
APPENDIX G.
Forms oF PrACIPE, o
Ne. .
. Fieri Facias.
[n the Supreme Coart. 19 . No.
Between A4.5. - - - - - - Plaintiff,
sad
C.D. and others - - - . - Defendants.
Seal a writ of fieri facias directed to the sheriff to levy against C.D. the sum of £
and interest thereon at the rate of £ per cent. per annum from the day of
to the day of [and costs]
Judgment I;nr order] dated the day of .
[Taxing officer’s certificate, dated day of ]
X.Y., solicitor for [party on whose behalf writ is to issue).
No. 3
Venditioni Exponas.
[Heading as in Form No 1.]
Seal a writ of venditioni expomas directed to the sheriff to sell the real and personal estate .
of C.D. taken under a writ of fieri facias in this action tested day of
© X.Y., solicitor for .
No. 6. i
Writ of Sequestration. %

[Heading as in Form No 1.]

Seal a writ of sequestration against C.D. for not as the suit of 4.B.

Order dated day of

No. 7.
Writ of Possession.
(Heading as in Form No 1.]
Seal a writ of possession directed to the sheriff to deliver possession to 4.5, of
Judgment dated day of

-No. 8
Writ of Delivery. . '
[Heading as in Form No 1]
Seal a writ of delivery directcd to the sheriff to make delivery to A.B. of



iz

s

4079 Chapter I.—Civil Proceedings.

ArpENDIX G.

No. 10.
Writ of Attackment.

[Heading as in Form No 1.}

Seal in pursuance of order dated the day of an attachment directed t0

the sherifl against C.D. for not delivering to A.B.

No. 1. I ’ .
Distringas against Ex-Sheriff.
[Heading as in Form No. 1.]

Seal a writ of distringas nuper vicecomitem quod wenditioni exponal, directed to the sheriff
to sell the real and personal estate of taken under a writ of fieri facias in this action

tested the day of 19 .
Dated the day of 19
(Signed)
{Address)

Solicitor for the

No. 13.
Certiorars.
(Heading us in Form No 1.1
a writ of certiorari directed to

Seal in pursuance of order dated
19

Dated the day o
{Signed)

{Address)
Solicitor for the

No. 14.
Prohibition
In the Supreme Court. 19 . No.
In the matter of a certain now depending in the Court.
Between 4.8. . . - - - . Plaintiff,
and
C.B. - - - - - Defendant.

Seal a writ of prohibition directed to & Judge of the above-named Court and to the above.
named plaini:d to prohibit them from further procesding in the said
19

Dated the day of \
(Signed) .
(Address)

Solicitor for the

No. 1s.
Mandamus
[Heading as in Form No 1.]
Seal in pursuance of order dated a writ of mandamus directed to com-
manding to returnable Dated the day of
19 .
(Signed)
{Address})

Solicitor for the

No. 16.
Habdeas Corpus od Testificandum.
(Heading as in Form No 1.]
a writ of habeas corpus ad testificandum directed

Seal in pursuance of order dated
before Dated the day of

to the - to bring

1 .
9 {Signed)

{Address)
Solicitor for the
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AppPENDIX G.

No. 17,

Of Commission to Examine Witnesses.
[Heading as in Form N2 1.

Seal in pursuance of order dated a writ in the nature of a mandamus or commission
to examine witnesses directed to .
Dated the day of 19 . N
(Sigoed) R
{Address,
Solicitor for the
. No. 18
Commission of Partition.
[(Heading a; in Form No. 1]
Seal in pursuvance of order dated N
a commission of partition directed to returnable ES
Dated the day of 19
(Signed)
. . . {Address)
Solicitor for the
I
No. ro0.
Amended Summons.
[(Heading as 1n Form No. 1.]
Amend in pursuance of order [or fiat] dated the writ of summons in this
¢ Set out action by*
amendments Dated the day of 9
when required, (Signed)
(Address)
Solicitor for the
No. zo.
Renewed Summons.
' [Heading as in Form No. 1.]
Secal in pursuance of order dated a rencwed wnt of summons in this action,
indorsed .as follows :~—
Dated the day of 19 . -
(Signed) .
{Address) : ,
Solicitor for the
L
No. z1. L]
Subpana.
R [Heading as in Form No. 1.]
Seal writ of subpcena on behalf of the directed to returnable
Dated the : day of 19 .
(Signed)
{Address)
Solicitor for the
No. =23.
Entry of Apgeal
, [Heading as in Form No. 1. .
Enter this appeal from the order [or judgment] of ,' in this action,
dated the day of 1.
Dated the day of 1)
{Signed)
{Address}

Ny
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No. 24.
Entry for Argument generally.

|Heading as in Form No. 1.]
Set down for argument the
Dated the duy of 19
(Signed)
{Address)

No. 2s.

Entry of Special Case.
[eading as in Form No. 1.]

Set down the dated the day of 9 . of Mr,
the referee in this for hearing as a special case, .
Dated the day of 19 .
(Signed)
{Address)
No. 26.

Memorandum of Service of Notice of Judgment.
[Heading as in Form No. 1.]

Enter memorandum of service of notice of judgment made in this action, and dated the
day of 19 , on the undermentioned persons, viz. :—

Name of Party Served. Date of Service.

A}

Dated the day of 19
(Signed)
{Address)

No. 27.

Searca
[Heading as in Form No. 1.1

Search for
Dated the day of g .

{Signed)

(Address)

Agent (or
Solicitor for

No. 28.

Memorandum on Notice of Judgment. .
[Heading as in Form No. 1.}

To X.Y. of

Take notice that from the time of the service of this notice you [or, as the case may be, the
nfant or person of unsound mind] will be bound by the proceedings in the above cause in the same
manner as if you [#7 the said infant o7 person of unsound mind] bad been originally made a party,
and that you [or the said infant, &¢.] may, on entering an appearance at the Prothonotary’s office, have
iberty to attend the proceedings under the within-mentioned judgment {07 order]: And that you [o7
the said infant, &.] may within one month after the service of this notice apply to the Court or u
Judge to discharge vary or add to the judgment [or order].

ApPENDIX (.
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AppeNDIX H.

APPENDIX H.

Fokms OF WRITS.

No. 1.
Writ of Fieri Facias.-
fu the Supreme Court. 19 . No.
Between A4.8. - - . . - - Plaintiff,
- and
C.D. and others . - - - Defendants.

GEORGE THE SIxTH, by the Grace of God of Great Britain Ireland and the British
P%rpinions beyond the Seas King, Defender of the Faith, Emperor of

ndia:
We command you that of the real and personal estate of C.D. you cause to be made the sum
of £ and also interest thercon at the rate of £ per centum per annum from the
day of * which said sum of money and interest were lately before us in our
Supreme Court in a certain action [or, certain actions, as the case may be) wherein A.B. is plaintiff
and C.D. and others are defendants [or in a certain matter there-depending intituled * In the matter
of E.F.” as the case may be] by a judgment [or order, as the case may be] of our said Court, bear.

ing date the day of adjudged [or ordered, as the case may b¢) to be paid by
the said C.D. w 4.8, together with certain costs in the said judgment [or order, as fhe case may
be] mentioned, and which costs have been taxed a2nd allowed at the sum of £ as appears by
the certificate of the taxing officer, dated the day of . And that of the
real and personal estate of the said C.D., you further cause to be made the said
sum of £ [costs] together with interest thereon at the rate of Fa per centum
per annum from the day of #*and that you have that money and
interest before us in our said Court immediately after the execution hcrcafy to be paid to the said

A.B. in pursuance of the said judgment [or order, as the case may bel: And in what manner you
shall have executed this our writ make appear to us in our said Court immediately after the execu-
tion thereof; and have therc then this writ.

Witness Chief Justice, at Melbourne, the day of

* Day of the judgment or order, or day on which money directed to be paid, or day from which
interest is directed by the order to run, as the case may be. ! ’

No. 2.
Fieri Facias on Order for Costs.
[Heading as in Form No. 1.]
Grorge THE SixTH, by the Grace of God, &e. [as in Form No. 1).
To the sheriff, greeting :

We command you that of the real and personal estate of you cause to be
made the sum of for certain costs whicl by an order of our Supreme Court dated the
2y 19 were ordered to be paid by the said to
and which have been taxed and allowed at the said sum, and interest on the said sum at the rate
of £ per centum per annum from the day 19 and that you
have the said sum and interest before us in our said Court, immecdiately after the execution hereof,
to be rendered to the said . And in what manner you shall have exccuted this our
writ make appear to us immediately after the execution hercof; and have there then this writ.

Witness Chief Justice, the day of 19 at Melbourne.

Levy £ and £ for costs of execution, &c., and also interest on £ at

per centum per annum from the day of 19 until payment; besides

sherifi’s poundage, officer’s fees, costs of levying, and all other legal incidental expenses.

This writ was issued by of agent for of
salicitor for the

The is a and resides at >

No. 4.

Writ of Venditioni Exponas.
[Heading as in Form No. 1.]
GroRGE THE SIXTH, by the Grace of God, %c. {as in Form No. r].
To the sheriff, grecting :
Whereas by our writ we tately commanded vou that of the real and personal estate of C.D.
[here recite the fieri facias to the end): And on the day of you returned to

us in our said Court, that by virtue of the said writ to you directed you had taken real and per-
sonal estate of the said C.D. to the value of the money and interest aforesaid, which said real and per-
conal estate remained in your hands unsold for want of buyers: Therefore we, being desirous that
the said A.B. should be satisficd his money and interest aforcsaid, command you that you expuse to
sale, and sell or cause to.be sold, the real and personal estate of the'said C.D. by you in form
afcoresaid taken, and every part thereof, for the best price that can be gotten for the same, and have
the money arising from such sale before us in our said Court immediately after the execution hereof,
to he paid to the said A.B.; and have there then this writ. . . ;

‘Witness . , . Chief Justice, at Melbourne, the day of

IZndorsement: This writ was issued by, &c.} . ;

P2

i



LY

‘t

4083 Chapter 1. —Civil Proceedings.

No. 8. ArpENDIX H.

Writ of Possession.

\Heading as in Form No. 1.]

GeorGe THE Si1xTH, &c. [as in Form No. 1]. .
To the sheriff, greeting:

Whereas lately in our Supreme Court, by a judgment of the same Court [A.B. recovered] or
(E.F. was ordered to deliver to A.B.] possession of all that with the
appurtenances : Therefore we command you that vou enter the same and, without delay, you cause
the said 4.B. to have possession of the said land and premises with the appurtenances : And in what
manner you have executed this our writ make appear to us in our said Court immediately after the
execution hereof; und have you there then this writ, \Vitness, &c.

[Zndorsement : This writ was issued by, &c. }

No. 1o,

Writ of Delivery.
{(Heading as in Form No. 1.

GrorGe THE SIXTH, by the Grace of God, &c. [as in Form No. 1].
To the sheriff, greeting:

We command you that without delay you cuuse the following chattels, that is to say [Aere
enumerale the chattels recovered by the judgment for the return of whick execution has been ordered
to issuc] to be returned to 4.8., which the said 4.B. lately in our Supreme Court recovered against
C.D. [or C.D. was ordered to deliver to the said 4.B.) in an action in our said Court: And we
further command you that if the said chattels cannot be foundt you distrain the said C.0. by all
his lands and chattels, so that neither the said C.D. nor any one for him do lay hands on the same
until the said C.D. render to the said 4.B. the said chattels*: And in what manner you shall have
executed this our writ make appear to us in our said Court immediately after the execution hereof:
and have you there then this wnt. Witness, &c.

[Indorsement : This writ was issued by, &c. ]

No. .

The Like, in another form.
[Heading as in Form No. 1.]

[Proceed as in the preceding form until the T and then thus:] of the goods and chattels of the
said C.D. you cause to be made £ [the assessed walue of the chattels]: And in what
manner ?ou shall have executed this our writ make appear to us in our said Court immediately after
the exccution hereof; and ,have you there then this writ. ~Witness, &c.

[2f in either of the preceding forms it is wished to include damages, costs, and interest, pro-
ceed to the* and continue thus :—

And we further command you that of the real and personal estate or we said C.D., you cause

to be made the sum of £ [damages). And also interest thercon at the rate of £
per centum per annum, from the day qf which said sum of money and
interest were in the said action by the judgment therein [o7 by order] dated the day of

adjudged [or ordered] to be paid by the said C.D. to 4.B., together with certain costs

in the said judgment [or order] mentioned, and which costs have been taxed and allowed by one of
the taxing officers of onr said Court at the sum of £ as appears by the certificate of the
said taxing officer dated the day of - And that of the real and personal
estate of the said C.D. you further cause to be made the said sum of £ [costs] together
with interest thereon at the rate of [ per centum per annum from the da
of and that you have that money and interest before us in our said Court immediately
after the execution hercof to be paid to the said A.B. in pursuance of the judgment [or order].

And ir what manner, &c.

And have you there this writ.

Witness, &c.

[Indorsement: ‘This writ was issued by, &c.]
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* The * amount
of ** or ** part

ot

t “judgment”
or ** order.”

1 * adjudged™
or ‘‘ordered.”

No. 12
Writ of Attachment.
fHeading as in Form No. 1.
Georoe THE S1xTH, by the Grace of God, &c. [as in Form No. I}
To the sheriff, greeting :

We command you to attach C.D., so as to have him before us in our Supreme Court, there tw
answer to us, as well touching a contempt which he it is alleged hath committed against us, as alse
such other matters as shall be then and there laid to his charge, and further to perform and abide such
order as our said Court shall make in this behalf ; and hereof fail not, and bring this writ with you.
Wimess, &c. .

No. 13.
Wnit of Sequestration.
[Zleading as in Form No. 1.
GroRGE THE SIxTH, by the Grace of God, &c. [es in Form No. 1]
To [names of not less than four commissioners) greeting :

Whereas lately in our Supreme Court, in a certain action there depending, wherein 4.8, is plain-
Gff and C.D. and others ate defendants [o7 in a certain matter then depending, intituled “In the
matter of E.F.,” as the case may kel by a judgment [er order, as the case may be] of our said Court,
made in the said action [or muatter], and bearing date the day of 19 - it was
ordered that the said C.D. should {pay into Court to the credit of the said action the sum of £
or as the case may be]: Know ye, therefore, that we, in confidence of your prudence and fidelity, have
given, and by these presents do give to you, or any three or twc of you, full power and authority
to enter upon all the messuages, lands, tencments, and real estate whatsoever of  the said C.D., and
1o collect, receive, and scquester into your hands not only all the rents and profits of his said messu-
ages, lands, tenements, and’real estate,\but also all his goods, chattels, and personal estates whatso-
ever; and therefore we command you, any three or two of you, that you do at certain proper and
convenient days and hours go to aad enter upon all the messuages, lands, tenements, and real estates of
the said C.D., and that you do collect, take, and get into your hands not only the rents and profits of
his said real estate, but also all his goods, chattels, and personal estate, and detain and keep the same
under sequestration in your hands until the said C.D shall [pay into Court to the credit of the said
action the sum of £ or, as the case may be] clear his contempt and our said Court make other
order to the contrary. Wilness, &c

[Indorsement: This writ was issued, &c.]

No. 14.
Distringas against Ex-Sheriff.
(?{eading as in Form No. 1.}
Grorce THE SIXTH, by the Grace of God, &c. [as in Form No. 1]
To the sheriff, greeting : .
We command you that you distrain late sheriff, by all his land and chattels, so that
neither he nor any one by him do lay hands on the same until you shall have another command from

us in that behalf, and that you answer to us for the issues of the same, so that the said ©
expose for sale and scll or cause to be sold for the best price that can be gotten for the same those

lands and chattels which were of , to the value of £ ;% the sum of £

which lately before us in our Supreme Court in a certain action wherein .. plaintiff and
defendant , by at of our said Court bearing date the . day of

was} to be paid by the said to the said

i , and of the sum of £ , the amount at which the costs in the saidt mentioned
have been taxed and allowed, and of interest on the said sum of £ . at the rate of £

pet centum per annum from the | day of , and on the said sum of £ at the |
same rate from the day of , which lands and chattels he lately took by virtue of our

writ, and which remain in his hands for want of buyers, as the said late sheriff hath tately relurned
to us in our said Court. And have the moncy arising from such sale before us in our said Court
immediately after the execution hereof, to be paid to the said '

And have there then this writ. .

Witness Chief Justice, the day of . : in the year of Our
Lord One thousand nine hundred and. at Melbourne. .o
This writ was issued by of agent for . of
solicitor for the who reside at

The defendant is a and resides at

i

LAENY
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ForMs OF SUBP®ENA, &C.
. No. 1
Subpana ad testificandum (General Form).
In the Supreme Court. 19 . No.
Between 4.8. - . - - - - - Plaintiff,
and
c.D. - - - - - Defendant.

. Georce THE SixTH, by the Grace of God of Great Britain ireland and the British
Dominions beyond the Seas King, Defender of the Faith, Emperor of

India:
To [A.5. and others] grecting :
. We command you to attend before at on day the
day of 1g 2t the hour of in the noon, and so from day to day until
the above cause is tried, to give evidence on behalf of thet
Witness . Chief Justice, the day of in the year of our § “plalntit” or
Lord One thousand nine hundred and at Melbourne, defendant.
No. 2.
' Habeas corpus ad testificandum.
(Heading ac in Form No. 1.}
GEORGE THE SIXTH, by the Grace of God, &c.:
To the [keeper of our prison at]
We command you that you bring who it is said is detained in our prison under your
custody before at on . day the day of 19
at the hour of in the noon, and so from day to day until the above action is tried,
to give evidence on behalf of the . And that immediately afier the said
shall bave so given his cvidence you safely conduct him to the prison from which he shall have
been brought.
Witness Chief Justice, the day of in the year of our
Lord One thousand nine hundred and at Melbourne.
The writ was issued by
of
agent for
of
solicitor for the who reside at
No. 3.
Subpana duces tocum (General Form.)
{Heading as in Form No. 1.}
GeorRGE THE SINTH, by the Grace of Goad, &e.: .
. * 1 -
: To . greeting : * Tho names
We command you to attead before at on day the of three
day of 19 , at the hour of in the noon, and so from day to dav g““c‘!":“e&g“y
until the above cause is tried, to give evidence on behalf of the and also to bring with yov S"' . .
and produce at the time and place aforesaidt - ﬁocﬁfﬁeﬁ, to be
Witness Chief Justice, the day of in the year of our produced.
J.ord One thousand nine hundred and at Melbourne.
Nn. 6.
- Sukbpana ad lestificandum at- Sittings of the Supreme Court.
" .. {Heading as in Form No. 1.]
o GEorRGE THE SIXTH, by the Grace of God, &c.:
. To greeting :
We' coinmand you to attend at the sittings of our Supreme Court to be holden at
on day the day of 19 at the hour of in the

Y . - . .
noon and so from day to day during the said sittin gs until the above cause is tried to give evidence on

behalf of the
© *Witness Chief Justice, the day of in the year of out

Lord One thousand nine hundred and at Melbmirne, .
1829 14
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Subpana duces tecum at Sittings of Supreme Conrt.

[Heading as in Form No. 1.}

GEORGE THE SIXTH, by the Grace of God, &c.: ' o .
¢ The names of To* greeling : L N
,‘;‘I‘;“J};“.‘:ﬁ:‘a, We command you to attend at the sittings of our Supreme Court to be holden at . -
on day the day of 19 at the bour of o’clock in the
’ noon, and so from day to day until the above cause is tried, to give evidence on behalf
?Spaf‘tfyggc“‘ of the and also to bring with you and toproduce at the time and place aforesaidt
:',f,%uce:, Witness Chief Justice, the day of in the year of our
Lord One thousand nine hundred and - at Melbourne. .-
No. g.
Certiorari to County Court. !
[Heading as in Form No. 1.} N
GrLorRGE THE SIXTH, by the Grace of God, &e.:
To the Judge of the County Court holden at greeting ¢
We, willing for certain causes to be certificd of a plaint levied in our Court before you agatost
at the suit of command you that you send to us

forthwith in our Supreme Court the said plaint with all things touching the same, as fully and
entirely as the same remain in our said Court before you, by whatsoever names the parties may be
called therein, together with this writ, that we miay further cause to be done thercupon what of right we
shall see fit to be done. | o

W}

Witness Chicf Justice, the day of ‘ in the: year of our
Lord One thousand nine hundred and . at Melbourne. X
This writ was issued by ' of .
agent for . of : : ' solicitor for
the who reside at "
'
No. ro.

Certiorari (General). ’ : .
[Heading as in Form No. 1.]

GEORGE THE S1xTH, by the Grace of God, &c.: e
To the greeting :

We, willing for certain causes to be certified of command you that you send to us
in our Supreme Court on the . day of the aforesaid, with all things
touching the same, as fully and entirely as they remain in together with this writ,
that we may further cause to be done thereupon what of right we shall see fit to be done.

‘Witness Chief Justice, the day of in the year of our
Lord One thousand nine hundred and at Melbourne.

This writ was issued by of .

- agent for of solicitor for
the who reside at .-
y
No..xr. o, o
Prohibition. _. )

[Heading as in Form No. 1.]

GEORGE THE SIXTH, by the Grace of God, &c.:
To the [Judge of the County Court holden at] and to [name of plaintiff] ot
greeting :

Whereas we have been given to understand that you the said . have [entered
 plaint against] C.D. in the said Court, and that the said Court has no jurisdiction in the said [cause],
or to hear and determine the said [plaint] by reason that [stale facts showing want of jurisdiction].

We therefore hereby prohibit you from further proceeding in the said [action] in the said

Court.
Witness . Chief Justice, the . day of .o .in the year of our
Lord One thousand nine hundred and at Melbourne, BRI
: . —_— ‘ P NN TR N RN
This writ was issued by of ' NI
agent “for et ... . -of salicitor for

the who reside at

i
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No. 1a,

. . . Mandamus, - ,
GrorGE THE SIXTH, by the Grace of God, &ec. : to of Greeting :

Whereas by (kere recite Act of Parliament or Charter if the act required to be done is founded
on either one or the other]. And whereas we have been given to understand and be informed in our
Supreme Court before us’ that [insert necessary inducement and averments]. And you the said

were then and there required by [insert demand] but that you the said
then and there wholly neglected and refused to [insert refusal] mor have you or any of you
at any time since as we have been informed. Vhereupon we, being willing that
due and speedy justice should be done in the premises as it is reasonable, do command you the said

and every one of you firmly enjoining you that you [insers ¢ommand] or that you show us causeto "

the contrary thereof, lest by your default the same complaint should be repeated to us, and how you
shall have executed this our writ made known to us in’ our said Court forthwith then returning to us

this our said writ, and this you are not to omit. Witness Chief Justice, the
day of in the year of ourLord One thousand nine hundred and
By the Court,
(Signed)
No. 13.
Commission to Examine Wilnesses .
: [Heading as in Form No. 1.]°
GEORGE THE SIxTH, by the Grace of God, &c. :
To of and of commissioners named
by and on behalf of the and to of
and of commissicners named by and on behalf of the

greeting :

Know ye that we in confidence of your prudence and fidelity bave appointed you and by these
presents give you, power and authority to examine on interrogatories and vivd voce as hereinafter men-
tigned witnesses on behalf of the said X and respectively at :
before you or any two of you, so that one commissioner only on each side be present and act at the
examination. And we command you as follows :—

1. Both the said and the said shall be at liberty to examine on
interrogatories and vivd woce on the subject-matter thereof or arising out of the answers thereto such
witnesses as shall be produced on their behalf with liberty to the other party to cross-examine the
said witnesses on cross-interrogatories and ivd wvoce, the parties producing any witness for examina-
tion being at liberty to re-examine him vivd voce, and all such additional wivd vece questions, whether
on examination, cross-examination, or re-examination, shall be reduced into writing, and with the
answers thereto shall be returned with the said commission. '

2. Not less than . days before the examination of any witness on behalf of either of
the said parties, notice in writing, signed by any one of you, the commissioners of the party on whose
behalf the witness is to be examined, and stating the time and place of the intended examination and
the names of the witnesses to be examined, shall be given to the commissioners of the other party by
delivering the notice to them, or by leaving it at their usual place of abode or business; and if the
commissioners or commissioner of that party neglect to attend pursuant to the notice, then onec of you,
the commissioners of the party on whose behalf the notice is given, shall be at liberty to proceed
with and take the examination of the witness or witnesses ex parte, and adjourn any mecting or meet-
ings, or continue the same from day to day until all the witnesses intended to be examined by virtue
of the notice have been examined, without giving any further or other notice of the subsequent meet-
ing or meetings.

3. In the cvent of any witness on his examination, cross-cxamination, or re-examination pro-
ducing any book, document, letter, paper, or writing, and refusing for good cause to be stated in his
deposition to part with the original thereof, then a copy !hcrcog, or extract therefrom, certified by
the commissioners or commissioner present and acting to be-a true and correct copy or extract shall
be annexed to the witness’s deposition. .

. ' 4; Each witness to be examined under this commission shall be examined on oath, affirmation,
or otherwise in accordance with his religion by or before the commissioners or ‘commissioner present
at the examination. B .

- 5. If any one or more of the witnesses do not understand the English language (the interroga-
tories, cross-interrogatories, and wvivd woce questions, if any, being previously translated into the lan-
guage with which he or they is cr are conversant), then the examination shall be taken in English through
the medium of an interpreter or interpreters to be nominated by the commissioners or commissioner
present at the cxamination, and to be previously sworn according to his or their several religions by
or before the said commissioners or, commissioner truly to interpret the questions to be put to the wit
ness and his answers thereto.

APPENDIX J .
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6. The depositions to be taken under this commission shall be subscribed by the witness or
witnesses and by the commissioners or commissioner who shall have taken the deposmons
7. The interroga‘ories, cross-interrogatories, and depositions, together with any documents referred
to therein, or certified copies therecof or extracts therefrom, shall be sent to the Prolhonoksry of the
Supreme Court on or before the day of ' cncloscd m a cover
under the seals or seal of the commissioners or commi ' s
8. Before you or any of you in any manner act in the c‘ccutmn hercof you ‘shall sevcrally take
the oath hereon indorsed on the Holy Fvangchsts or otherwise in such other manher as is sanctioned :
by the form of your several rehgxons and is considered by you respccu\ely to be binding on your -
respective - consciences. In the "absence of any uther commissioner, 5 commissioner may hxmself mke
the oath.
And we give you or'any onc of you, au'hcrlty to admmlster such cnth to the other or othcrs of youw.
Witness , Chiéf Justice, .the’, i . day of . - in the,
year of * our, Lord One thousand. nme hundred and . . at Melbourne.

‘

This writ was issued by
of
agent for
of
solicitor for the
who reside at R

Waitness’s Oath. ‘

I swear by Almighty God that I will truc answer to maké to all such questions as shall be asked
me, without favour or affection to either party, and therein 1 willispeak the truth, the whole truth, and
nothing but the truth. i
-1
PR GE .

Wb ooy st e s v Commissioner’s Oath. <

I swear by, Almighty God that 1.will according to the best of my skill and knowledge, truly and
faithfully, and without partinlity to any.or either of .the parties-in this cause; take the examinations and
dcposmons of all and cvery mtncss and witnesses produccd and cmmlncd by-vnnue of the wmmls
sion within written:. s AT ' .

' 0 a

' Int}r?re!zr‘: Oath. . -y Lo -

o . . b r

I swear by Almighty God that I will truly and faithfully, and without partiality to any or either .

of the parties in this cause and to the best of my ability, interpret and translate the oath or oaths, affirma- :
tion or nfﬁrmatmns, which shall be, administered to, and all iand every’ the questions which. shall be
exhibited or put to, all and cvery witness' and witnesses produced before and examined.by the commis.
stoners named in thc commission within written, as far forth as I am direted and employed by the said

commissioners to mterpret and translate the same out of 'the English into'the language of such witness or .
witnesses, and also in like manner to interpret and translate the . respective depositions taken und
made to such questions out of the languagé of such’ witniess or- witnesses into the English la?guagc,

N LB TAE TS
v ! . L . " C o . 1

V- ) '
o o fhrk’x Oal}x
] ! 1

1 swear by AImlghty Gnd that T will truly, fmthfully and wnthouh partlahty to any ors elther of
the parties in this cause, take, write down, transcribe, and engross, all and every the questions which
shall be exhibited or put to anl and ‘every witness and witnesses, and also,the deposxtmns of all and
every such witness and witnesses produced before and exnmined by the said commissioners. named in
the commission within written, as far forth as I am directed and .employed.-by t.he commissioners to

take, write down, -transcribe, or éngross the sald queshons and. depositions. v | - .

. ' HAR

- Y -;~|'| I ' [
- <y v A EI

v (o

g i
‘ Dlrecnon of Intcrmgalones, &e., when returned: by the Commissioners. -

R Tlxe Prothonotaryof the Supreme Court,"Melbourne.” ~ | }'h . ‘..-'; .
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. SuMMONSES AND ORDERS.
No. 1.

Summons (General Form.)

In the Supreme Court. . 9  Ne.
Between 4.8, - . - Plaintiff, '
: and .
c.D. . - - - Defendant.
Let all parties concerned attend the Judge in Chambers on day the
day of 19 . at o'clock in the noon, on the hearing of an application ¢n
the part of - ’ '
Dated the day of 19
:i:h:s summons was taken out by of : solicitor for
o .
No. 1a. 0

(Heading as in Form No. 1.] . "

Upon reading the affidavit of [the plaintiff or as may be].

Let all parties concerned attend the Judge in Chambers, Law Courts, William-street, Melboucne,
on the day of sy 19 , at o’clock in the noon on the
hearing of an application on the part of the plaintiff that he be at liberty to sign final judgment in this
action against the defendant [or if against one or.some of several inserl names) for the amount indorsed
on the writ, with interest, if any [or for recovery of the land in the indorsement on the writ mentioned
and the arrears of rent and mesne profits therein claimed) and costs.

Dated the day of , 19
_’Il_'his summons was taken out by of solicitor for
° !

) No. a. .

Order (General Form).

In the Supreme Court. . [T . 19 . ,No.
- *ludge in Chambers. )
Between A4.B. - - - - 1Plaintiff, Insert nam *
st and : of Judge,
¢.D. - - - - Defendant. o
Upon hearing and upun reading the affidavit of . * 7 filed the
day of 1y and
1t is ordered and that the costs of this application be
Dated the day of 1]
No 3a.

Summons for Directions.
[Heading as in Form No. 1.]
Let all parties concerned attend the Judge in Chambers, at the Law Courts, William-street.

Melbourne, on the day o .19 at o'clock in the noon,
on the hearing of an application on the part of , . . - | to show cause why an order for directions
should not be made in this action as follows :— L.
Pleadings. , . .
' Particulazs—{That the deliver within duys particulars of

and that in default all further procecdings in this action be staved until such particulars are delivered
[or that the defendant be precluded from giving evidence in support thereof on the trial of the

action], and that the have days to deliver his after
delivery of such particulars.]
Admissions. .
Discovery—{That the file an affidavit of documents in ten da_vs.] .
Interrogatories—{For leave to interrogate the answers to be filed within ten days.]
Inspection of documents. N ’
Inspection of real and personal property.
Commissions.
Fxaminations of witnesses.
Place of trial.
Mode of trial. . .
Any other interlocutory matter or thing. o -
Dated | the day of - N .
This summons was taken out by i3 soligitor for . AN TN

Te
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- Order for Directions.

) [Heading as in Form No. 1.]

Upon hearing the solicitors on both sides, the following directions are hereby given, and it

ts ordered— - <
That there be pleadings in the action. ' ’
That the

deliver to the N ‘an account in writing of
the particulars of and that unless such particulars be delivered within .
days from the date of this order all further proccedings be stayed until the delivery thereof, and that
the defendant have days after delivery of said particulars to.deliver his defence.
. That the plaintiff and defendant do respectively within ten days from the date of this order
“answef on affidavit stating what documents are or have been in their possession or power" relating
to the matters in question in this action. ' " o
That the plaintiff be at, liberty to deliver.to the defendant and that the defendant be at liberty
to deliver to the plaintiff interrogatories in writing [as approved by the Judge, or limited to (a
patticular subject-matter to be specified) or generally] and that the said interrogatories be answered
as prescribed by Order XXXI. of the Rules of the Supreme Court,
That the action be tried at . -
That the action be tried with
Dated the day of 19

v

No. 4z. - v . '

Summons FOR THIRD ‘PARTY DIRECTIONS. . a o
[Heading as in Form No. 1.} ot

Let all parties concerned attend the Judge i
Melbourne, on the day of
on the hearing of an application on the part of
follows :—That the defendant deliver a ,statement of his claim to the said third party within
days from this date, who shall plead thereto within days. And that the'said third, party
be at liberty to appear at the trial of this,action and take such part as the Judge shall direct, and
be bound by the result of the trial. : '

" And that the question of the liability of the said third

tricd at the trial of this action, but subsequent thereto.
Dated the ay of 19

This summons was taken out by
To

n Chambers, "at the Law Courts, William-street,
1g , at o’clock in the noon
‘ for an order for third party directions, as

party to indemnify the defendant be

" ' of _:‘ the solicitor
or

\ +

. (B '

No. 4r.
ORDER FOR THIRD PaRTY DIRECTIONS.
[Heading as in Form No. 1.]

Upon hearing the solicitor for the plaintiff, defendant, and third’ party; Lo

It is ordered that the defendant deliver a statement of his‘claim to the said third party within
. days from this date, who shall plead thercto within ‘' " days. And ‘that thé said
third party be at liberty to appear at the trial of this action, and take such part as the Judge shall
direct, and be bound by ‘the result of the trial. And that the question of the liability of the said-
third party to indemnify the defendant be tried at the trial of this action, but subsequent thereto,

Aud that the costs of this application be Dt - !

Dated the day of

19 : . ] I . '4
- No. s. ) B
Order for Time. A
[Heading as in Form No. 1.) s
Upon hearing and upon reading the affidavit of filed the
day of 19 and
It is ordered that the shall have

time | and that the costs of this
application be R R P S R ' !
Dated the Gay of 19 of
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Order under Order XIV.

No. 1.
[Heading as in Form Neo. 1.}
A Upon hearing and upon reading the affidavit of filed the
day of 19 and

Tt is ordered that the plaintiffl may sign final judgment in this action for the amount indorsed on
the writ, with interest, if any [o7 possession of the land in the indorsement of the writ described as
], and costs to be taxed, and that the costs of this application be
Dated the day of - 19

No. 7.
Order under Order X1V.

No. a.
[Heading as.in Form No. 1.]
Upon hearing and upon reading the affidavit of filed the
day of

19 an
It is ordered that the defendant be at liberty to defend this action, and the following directions
;re hereby given, and it is ordered that [fill in directions], and that the costs of this application
¢

Dated the day of 9 .
No. 8.
Order under Order XIV.
No. 3.
[Heading as in Form No. 1.]
Upon hearing . and upon reading the affidavit of filed the
day of 19 and
It is ordered that if the defendant pay into Court within a week from the date of this
order the sum of £ he be at liberty to defend this actiori, but that if that sum be not so paid

the plaintiff be at liberty to sign final judgment for the amount indorsed on the writ of summons.
with interest, if any, and costs, and that in either event the costs of this application be
Dated the day of 19 .

No. o.
Order under Order XIV.

No. 4.
[Heading as in Form No. 1.]
Upon nearing and upon reading the affidavit of filed the
day of 19 and
It is ordered that if the defendant pay into Court within a wcek from the date of this order
the stin of £ he beat liberty to defend this action as to the whole of the plaintifi’s claim.

And it is ordered that if that sum be not so paid the plaintiff be at liberty to sign judgment for
ihat. sum and the defendant be at liberty to defend this action as to the residue of the plaintiff’s claim.
And that the costs of this application be
Mated the day of 19

No. 10.

Order to Amend.

[Heading as in Form No. 1.]
Upon hearing and upon reading the affidavit of filed the
day of 1 snd . . . N
It' is ordered that the plaintiff be at liberty te amend the writ of summons ip this action by
and that the costs of this application be
Pated the day of 19 .
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Order for Particulars (Partnership).

[Heading as in Form No. 1.]

Upon hearing and upon reading the affidavit of filed the
day of 1 and .
It is ordered that the furnish the “with a statement in writing, verified by

affidavit, setting forth the names of the persons constituting the members or co-partners of the'r firm,
pursuant to the Rules of the Supreme Court, and that the costs of this application be
Dated the day of 19 . .

St

No. 12.
Order for Particulars (General).

[Heading as in Form No. 1.}

Upon hearing 'md upon reading the .Lfﬁdnvxi of filed tae
day of 19 .1
It is ordered that the plamt:ﬁ deliver to the defend'lnt ' an account m wrmng of the

particulars of the plaintifi’s claim in ‘this action, and that unless such particulars be;delivered within
days from the date of, this order all further \proceedings be stayed until the “delivery thcreof,

and that the costs of this application be
, Dated the day of 9 . . - ot

o

No. A: 3
Order jor Particutars {Accident Case).
[ eading as in Form No. 1.]

Upon hearing and upon reading the affidavit of filed the
day of 19 and *

It is ordered that the plaintiff deliver to the defendant an account in writing of the particulars
of the injuries and expenses mentioned in the statement of claim, together with the time and place
of the accident, and the particular acts of negligence complained of, and that unless such particulars

be delivered within days from the date of this order all Turther proceedings in this, action
be stayed until the delivery thereof, and that the costs of this appllcauou be’ .
Dated the day of 19 .
No..14.

Order to Discharge or Vary on Application .by Third Party.

[Heading as in Form No. 1.}

Upon hearing and upon reading the aflidavit of “filed the
day of ) ‘19 and
Tt is urdued that the order of in this action dated the °* day
of 1g , be discharged {or varicd by ], and that the costs of this
application be - : '
Duated the day of wy
AN
No. 1s.

Order to Dismiss for Want of Prosecution.
[Heading as in Form No. 1]

Upon hearing and upon rearding the affidavit of filed the
day of 19 and
It is ordered that this action be, for want of prosecution, dismissed with costs to be ta‘cd and
paid to the defendant by the plamuﬂ' and that the costs of this apphcnnou be .
Dated the day of 19 '

L

| %
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No. 6.
Order for Delivery of Interrogatories.

[Heading, as in Form No. 1.]

Upon hearing and upon reading the affidavit of filed the
day of 1 an
It is ordered that the be at liberty to deliver to the interrogatories in
writing (generally or limited to (a particular subject-matter of inquiry to be specified) or fo de first
approved by the Judge before detivery thereof), and that the said do answer the

interrogatories, as_ prescribed by Order XXXI. of the Rules of the Supreme Court, and that the
costs of this application be
Dated the day of 19

No. 17.
Order fer Afidavit as to Documents.

[Heading as in Form No. 1.]
Upon hearing

It is ordered that the do, within days from the date of this order,
answer on affidavit stating what documents are or have been in possession or power
relating to the matters in question in this action, and that the costs of this application be "o

Dated the day of 19 . ’

No. 18.

Order to Produce Documents for Inspection.

[Heading as in Form No. 1.]

Upon hearing and upon reading the affidavit of filed the
day of 19 aad

It is ordered that the * do, at all seasonable times, on reasonable notice, produce »
[insert place of inspection] situate at the following documents, namely . and that
the be at liberty to inspect and peruse the documents so produced, and to take copics and
abstracts thereof and extracts therefrom at expense, and that in the meantime all further
proceedings be stayed, and the costs of this application be

Dated the day of 19 .

No. 9.

Order for Production (Underwriters).

[Heading as in Form No. 1.]

Upon hearing and upoun reading the affidavit of filed the

day of 19 and
It is ordered that the do produce and show to the upon ocath ail insurance
slips, policies, lctters of instruction, or other orders for effecting such slips or policies, or relating to
the insurance or the subject-matter of the insurance on the ship or the carge on board
thereof, or the freight thereby, and also all documents relating to the sailing or alleged loss of the
said ship the cargo on board thereof, and the freight thereby, and all letters and

correspondence with any person or persons in any manner relating to the effecting the insurance
on the said ship, the cargo on board thereof, or the freight thereby, or any other insurance whatsoever
effected on the said ship, or the carge on board thereof, or the freight thercby on the voyage insured
by or relating to the policy sued upon in this action, or any other policy whatsoever effected on the
said ship, or the cargo on board thereof, or the freight thereby on the same voyage. Also ail corres-
pondence between the captain or agent of the vessel and any other person with the owner or any person
or persons previous to thc commencement of or during the voyage upon which the alleged loss hap-
pened. Also all protests, surveys, log books, charter-parties, tradesmen’s bills for repairs, average
statements, lctters, invoices, bills of parcels, bills of lading, manifests, accounts, accounts-current,
accounts-sales, bills of exchange, receipts, vouchers, books, documents, correspondence papers, and
writings (whether originals, duplicates, or caopies respectively), which now are in the custody, posses-
sion, or power of the his brokers, solicitors, or agents, in any way relating or referring
to the matters in question in this action, with liberty for the to inspect and take copies
of or extracts from the same or any of them, and that in the meantime all further proceedings be
stayed, and that the costs of this application be

Dated the day of 19

ArpEnpIx K.



Chapter 1. —Civil Proceedings. 4094

Arraxoix K. No. a1

Order jor Substituted Service.
[Heading as in Form No. 1.]

=+ Upon hearing : and upon reading the affidavit of filed the
day of 1) and
It is ordered that service of a copy of this order, and of a copy of the writ of summons in
this action, by sending the same by a prepaid post letter, addressed to the defendant - - B!

at [or such other substituted service as moy be ordered,] shall be good and sufficient
service.of the writ. . . O] o ' . .
Dated the day of 9 . A R t
No. za.
Order jor Renewal of Writ.
' [Heading as in Form No. 1.)
Upon hearing ‘and upon reading the affidavit of . filed the
. day of 19 and

It is ordesed that the w:il in this action be renewed for six. months from the date of its
renewal, pursuant to the Rules of the Supreme Court.
Dated the ' day of 19 .

No. 23,
Order for Issue of Notice Claiming Contribution.

{7leading as in Form No 1]

Upon hearing and upon reading the affidavit or filed the
day of 19 and- - .
It is ordered ‘that the defendant be at liberty to issuc a notice claiming
. over against v pursuant to the Rules® of the Supreme Court, and
that such notice may ;be served upon 'the said - within . - davs of this order.
! Dated the '~ -day of ! 9 . ' : '
No. ag.

Order of Reference.

[Heading as in Form No. 1.]

Upon hearing and by coasent

It is ordered as follows :— '

1. [State matlers to be referred] shall be referred to the award of

2. The arbitrator shall have all the powers as to certifying and amending of a Judge of the
Supreme Court. .

3. The arbitrator shall make and publish his award in writing of and concerning the matters
referred, ready to be delivered to the parties in difference, or such of them as require the same (or
their respective personal representatives if.either of the suid parties die before the making 'of the
award) on or before the next or on or before such further'day as the arbitrator may from
lime to time appeoint and signify’ in writing signed by him and indorsed on this order.

4. The said parties shall in all things abide' by and obey the award so to be made.

5. The costs of the said cause and the costs of the reference and award shaill be

6. The arbitrator may (if he think fit) examine the said parties to this cause and their respective
witnesses, upon oath or affirmation. . L. .

7. The said parties shall produce before the arbitrator all books, deeds,, papers, and writings in
their or either of their custody or power relating to the matters in difference. i

8. Neither the plaintiff nor the defendant shall bring or prosecute any action against the arbi-
trator of or concerning the matters so to be referred. | s

9. If cither parly by affected delay-or otherwise wilfully prevent the said arbitrator from

making an award, he or they shall pay such costs to the other as may think reasonable
and just. . . : -

to. In the event of cither of the said parties disputing the validity of the said award, or
moving the to set it aside, the said shall have power to remit the matters hereby

referred or any or either of them to the reconsideration of the arbitrator. .

11. In the event of the arbitrator declining to act or dying before he has made his award, the
said parties may, or, if they cannot agree, a Judge of the Supreme Court may, on application by
cither side, appoint a new arbitrator, .

>
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12. Unless restrained by any order of the Supremc Court, or of any Judge thereof, the party o1
parties in whose favour the award shall be made shall be at liberty within days after
service of a copy of the award ou the solicitor or agent of the other party to sign final judgment in
accordance with the award, and for ali costs that he or they may be entitied to under this order, and
under the award, together with the costs of the said judgment.

Dated the day of 9 .

No. z5.
Order for Examination of Witnesses before Arbitrator.

[Heading as in Form No. 1.]

Upon hearing and upon reading the affidavit of filed the
day ot 19 and
It is ordered that attend before . the arbitrator herein on
the day of 19 at and then and there submit to be examined on
oath or affirmation on behalf of the touching the matters referred to the said arbitrator.
Dated the day of 19
No. 26.

Order for Examination of Witnesses and Production of Documents.

[Heading as in Form No. 1.]

Upon hearing and upon reading the affidavit of filed the
day of 1 and . i
- Tt is ordered that attend before the arbitrator herein on
the day of 19 at and then and there submit to be examined on
oath or affirmation on behalf of the - touching.the matters referred to the said arbitrator.
And it is further ordered that the said do at.the time and place aforesaid produce

and deliver to the said arbitrator the papers, documents, and writings hereafter mentioned, that ie
to say,*
dated the day of 19

No. 27.
Ordes Charging Stock—Nisi.

[Heading as in Form No..1.]

,Upon hearing and upon .reading the affidavit of filed the
day of 19 whereby' it appears that the plaintiff recovered
d 19 for the sum of

a judgment against the defendant on the ay o
4 and costs, that the said defendant is still indebted to the plaintifi in the sum of
, and that there is standing in -

* It is ordered that unless sufficient cause be shown to the contrary before ’ . on
co day the day of g at oclock in the forenoon, the
defendant’s interest in the so standing as aforesaid shall, and that it in the meantime do,

stand charged with the payment of the above-menticned amount due on the said judgment, together
with the costs of this application.
Dated the day of 19
No. 28.
Order Charging Stock—Absolute.

{Heading as in Form No. 1.]

Upon hearing and upon reading the affidavit of filed the
day of 19 and an order zisi made herein on the
day of 19 reciting the affidavit of whereby it appeared that the plaintiff recovered
a judgment against the defendant on the day .of 19 for the sum of
and £ costs, that the said defendant is still indebted to the plaintiff in the said sums
so recovered, and that there is standing in
It is ordered that the defendant’s interest in the so standing as aforesaid stand

charged with the payment of the above-mentioned amount du¢ on the said judgment, together with the
¢osts of this application.
Dated the day of 19 .

Arpenpix.K.

Specify
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No. 3z.
' "Order of Keference. / o0 S
[Heading as in Form No. 1.] - P
Upon hearing and upon reading the affidavit of filed the
day of 19 and
It is ordered that the following question arising in this action, namely be referred
for inquiry and report to and that the cost of this application be
Dated the day of 19 '
No. 33.

\Order of Reference.

. [Heading as in Form No. 1.)
'Upon hearing and upon reading the affidavit of C, filed the

day of 1 and . S
It is ordered that the [state whether all or some, and, if so, which of the questions are to be
tried) in this action be tried by » who shall have all the powers as to

certifying and amending of a Judge of the Supreme Court, and shall make his report of and concern.
ing the matters ordered to be tried as aforesaid pursuant to Statute [or direct judgment to be entered
and otherwise deal with the whole action purswant to Order XXXVI., Rule 37]. And it is further
ordered that the said referee may, if he thinks fit, examine the parties to this action and their
respective witnesses upon oath or affirmation, and that:the said parties shall .produce before the said
referee all books, papers, and writings in their or either of their custody or power relating to the
matters so ordered to be tried.

And it is further ordered that neither the plaintiff nor the defendant shall bring or prosecute
any action against the referce, or against each other, of or concerning the matters so ‘ordered to be
tried; and that if either party by affected delay,or otherwise wilfully prevent the said referce from
making his report he or they shall pay such costs to the other as the Court or any Judge thereof
may think reasonable or just. . .

' And it is further ordered that in the event of the said referee declining to act, or dying before

he has made his report, the said parties may, or if they cannot agree one of ‘the Judges of the .

Court may upon application by either party,” appoint a new referee. And it is ordered that'the costs
of this application be N
Dated the day of 19

No. 34.
Order of Reference to Chief Cleré or Prothonokary.

A[Heading 78 in Form No. 1.]

Upon hearing | | " ‘and upon reading the affidavit of filed the
. day of ° L. 19 and . )
It is ordered that this action [or the matters of account in this action, or the Jollowing ques-
tions in this action being matters of account, namely, sfating them] be referred to the Chief Clerk {or
Prothonotary], with all the powers as to certifying and amending of a Judge of the Supreme Court,

and that the costs of the . | and of the reference be in the discretion of the Chief Clerk [or
Prothonotary], and the costs of this application be . .
Dated the day of I 9 . »
”.x {
No. 3s.

Order for Exam:u:ticu of Witnesses before Trial.

[Heading as in Form No. 1.]

Upon hearing and upon reading the affidavit of filed the

day of 19 and
It is ordered that a witness on behalf of the be examined
vivd woce (on oath ot affirmation} before of the Supreme Court [or before N
esquire, special examiner] the ‘ solicitor or agent giving to the . R
solicitor or agent ' notice in wiiting of the time and place where the examination

is tn take place. . , .

And it is further ordered that the ‘examination so taken be tiled in the Prothonotary’s office
of the Supreme Court, and that an office copy or copies thereof may be read and given in “evidence
on the trial of this cause, saving all just exceptions, without any further proof of the. absence of
the said witness than the affidavit of the solicitor or agent of the . s as to his belief
of . » and that the costs of this application be .

Dated the day of 19 .

L 2]
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No. 36.
Skort Order for lssue of Commission to cxamine Wilnesses.

|Heading as in Form No. 1.]

Upon hearing and upon teading the affidavit of fited the
day of 19 end

Tt is ordered that the be at liberty to issue a commission for the examination of
the witnesses on behalf at

And it is forther ordered that the trial of this action be stayed until the return of the said com.
mission, the usual long order to be drawn up, and unless agreed upon by the parties within one week,
to be settled in chambers, and that the costs of this application be

Dated the day of 19 .

No. 37.
Long Order por Commission to examine Witnesses.

[Heading as in Form No. 1.]

Upon hearing and upon 1eading the affidavit of filed the day of
19 and i

It is ordered as follows:

1. A commission may issuc directed to of and of commis-
sioners named by and on behalf of the and to of and of
commissioners named by and on behalf of the and to of and of

commissioners named by and on behalf of the for the examination upon in-
terrogatories and wviwd woce of witnesses on behalf of the said and and
respectively at aforesaid before the said commissioners, or any two of them, so that one
commissioner only on each side be present and act at the examinafion.

2. Both the said and shall be at liberty to examine upou interrogatories and

vivd woce upon the subject-matter thereof, or arising out of the answers thercto, such witnesses as may
be produced or their behalf, with liberty to the other party to cro:s-examine the said witnesses upon
cross-interrogatorics and vivd woce the party producing the witness for examination being at liberty o
rc-examine him wivd woce; and all such additional 21wd voce questions, whether on examination, cross-
examination, or re-examination, shall be reduced into writing, and, with the answers thereto, re-
turned with the said commission.

3. Within days from the date of this order the solicitors or agents of the said
snd shali exchange the interrogatorics they propose to administer to their respective witnesses,
and shall also withic days from the cxchange of such interrogatories exchange copies of the
cross-interrogaturies intended to be administered to the said witnesses.
4. days previously to the sending out of the said commission the solicitor of the said
shall give to the <olicitor of the said notice in writing of the mail or other con-
veyance by which the commission is to be sent out.
days previously to the examination of any witness on behalf of the said or

respectively notice in writing signed by any one of the commissioners of the party on whose
behalf the witness is to be examined, and stating the time and place of the intended examination, and
the names of the witnesses intended to be examined, shall be gtven to the commissioners of the other
party by delivering the notice to them personally, or by leaving it at their usual place of abode or
business; and if the commissioners of that party neglect to attend pursuant to the notice then one of
the commissioners of the party on whose behalf the notice is given shail be at liberty to proceed with
and take the examination of the witness or witnesses ex parte, and adjouin any meeting or meetings,
or continue the samne from day to day until all the witnesses intended to be examined by virtue of
the notice have been examined, without giving any further or other notice of the subsequent meeting
or mectings.

6. In the cvent of any witness on his examination, cross-examination, or re-examination producing
any book, document, letter, paper, or writing, and refusing for good cause to be stated in his deposition
to part with the original thereof, then a copy therecof, or extract therefrom, certified by the commis-
sioners or commissioner present to be a true and correct copy or extract, shall be annexed to the wit-
ness's deposition.

7. Each witness to be examined under the commission shall be examined on oath, affirmation, or
otherwise in accordance with his religion by or before the said commissioners or commissioner.

8. If any one or more of the witnesses do pot understand the English language (the interroga-
tories, cross-interrogatories, and v/vd woce questions, if any, being previously translated into the lan.
guage with which he or they is or are conversant) then the examination shall be taken in English
through the medium of an interpreter or interpreters, to be nominated by the: commissioners or com
missioner, and to be previously sworn according to his or their several religions by or before the

" said commissioners or commissioner truly to interpret the questions to be put to the witness or wit

nesses and his and their answers thereto.

Arrexnix X.
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9. The depositions to be taken under and by virtue of the said commission shall be subscribed
by the witness or witnesses and by the commissioners or commlsswn:r who shall have taken such
dcposmons

ro. The interrogatories, cross-interrogatories, and depositions, together with any documents re-
ferred to therem, or certified copies thereof or extracts therefrom, shall be sent to the Prothonotary
of the Supreme Court on or before the - day of , or such further or'other
day as may be ordered, enclosed in a cover under the seal or "seals of the said commissioners or,
commissioner, and-office copies thereof may be given in evidence on the trial of-this .action by and

on behalf of the said and respectively, savmg all just exceptions, without any-
other proof of .the absence from this country "of the witness-or witnesses therein named: than an affi-
davit of the solicitor or agent of the said or. xcspectxvcly, as to his belief of.
the ' LT I

11. The trial of this cause is to be stayed unt\I the return of the said commission.: . )

rz. The costs of this order, and of the commission to be issued in pursuance hereof, and of the
interrogatories, cross-interrogatories, and depositions to be taken thereunder, together with any such
document, copy, or extract as aforesaid, and official copies thercof, and all other costs incidental
thereto, shsll be

Dated the day of 19 .

No. 37a

Order for I:we of Regue.rt for "Commission.

It is ordered that o letter of request do issue directed to the proper tnhunal for the examina.
tion of the following witnesses, that is to say :—
E.F., of
G.H., of , . .
and LJ., of : [
And it is ordered that the depositions taken pursuant thereto when received be.:filed at the
Prothonotary’s office, and be given in evidence on the trial of this action, saving all just exceptions.

And it is further ordercd that the trial of this action be stayed until the said deposmons have been-

filed. Ve

s ‘No. 378. ; :

Reguest for C’omrm.mon. P ’

Heading :*~To the President and Judges af &oc., &*c., or as the case may ‘be.

Whereas an action is now pending in the Supreme Court of Victoria in the Commonwealth of '

Australia, in which A.B. is plaintiff and C.D. is defendant.,” And in the said action the plaintiff
claims -

(Endorsement upon writ.) . )

- And whereas it has been. represented to the said Court that it is necessary for the purposes of
justice and for the due determination of the matters in dispute between the parties, that the followmg
persons, should be examined as witnesses upon oath, touching such mattcrs, ‘that is tc say :—~

v and IJ,of

And it appcnrmg that such witaesses are resident within the jurisdiction of your honorubl:

Court. -
Now I, the Chlcf ]usuc: oi the ‘said Supreme Court have the konour to request, and do bereby
request, that for the reasons aforesaid'and for the assistance of the Supreme Court of Victoria, you-

as the President and Judge of the said or some one or more of you, will be pleased to-

summon the said witnesses (and 'such other witnesses as the agents of the said plaintiff and defeadant
shall humbly request you in writing so to summon) to attend at such time and’ place as you shall
appoint before some one or more of you, or such other person -as according to the procedure of
your Court is competent to take the examination of witnesses, that you will cause such witnesses to
be examined upon the mterrognton:s which accompany this letter of request {or wivd woce) touching
the said matters in 'question in the prescnce of thc agents of the plaintiff and defendant, or such
of them as’'shall, on due notice given, attend such examination.

And I further have the:honour to request that you'will be pleased to cause the answers of the
said witnesses to be reduced into writing, and all books, letters, papers, and documents producrd upon
such examination to be duly marked for identification, and that you will® be furthcr pleased
authenticate such examination by the seal of your tribunal, or in’such’ other way as is in accordance
with your procedure, and to return the same, together with such request in writing, if any, for

the - examination of other witnesses t6 His Majesty’s Attornchncn' for the State of Victoria in

the Commonwealth of Australia for transmission to the said Supreme Court of Victoria.

£«

.
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No. 3yc.
Certificate of Service of Foreign Process,

L » the Prothonotary of the Supreme Court of the State of Victoria, hereby
certify that the documents annexed hercto are as follows :—

(1) The original Letter of Request for service of process received from the Court or Tribunal
of .

at in the in the matter of
versus and
(2) The process rececived with such Letter of Request; and
(3) The evidence of service upon » the person named in such’ Letter of Request,

together with the verification of a Notary Public. .

And I certify that such service so proved and the proof thercof are such as are required by
the law and practice of the Victorian Supreme Court regulating the service of Victorian legal process
in Victoria and the proof thereof, . . .

And I certify that the cost of cffecting such service, as duly certified by the Taxing Master of
the Victorian Supreme Court, amounts to the sum of £ -

Dated’ this . day of 19 .
. No. 370b. A' . .
In the Supreme Court of Victoria ‘ 19 . No. -
Between . s Plaintiff

and
Defendant.

I [or we] hereby request that a notice of a writ of summons [or as the case may be,

describing the document] in this action to be transmitted through the proper channel to (a)
for service (b) on the Defendant at
or elsewhere in (a) ’ (c)
And I [or we] hereby personally undertake to be responsible for all expenses incurred by
His Majesty’s Attorney-General for Victoria in respect of the service hereby requested, and on
receiving due notification of the amount of such expenses I [or we] undertake to pay the same
to the Attorney-General, and to produce the receipt for such payment to the Prothonotary.

Dated the day of 19 . R
Signature of Solicitor.
No. 37E.
In the Supreme Court of Victoria 19 . No.
Between Plaintiff
and

. . Defendant.
I [or we] hereby undertake to be responsible for all expenses incurred by His Majesty's
Attorney-General for Victoria in respect of the letter of request issued herein on the

day of and on receiving due notification of the amount of

such expenses undertake to pay the same to the Attorney-General and to produce the receipt for
such payment to the Prothonotary. The following have been appointed as agents for the parties
in comnexion with the execution of the above letter of request:— . .

Plaintiff’s agent:— s N

o
Defendant’s agent :—

o
Dated the . day of 19 .
Solicitors for
No. 37r.
In the Supreme Court of Victoria 19 . No.
Between Plaintiff .
© and .
Defendant.
To the competent judicial Authority of in the .

o . Whereas a civil [commercial] action is now pending in
the Supreme Court of Victoria in which . is plaintiff
and is defendant. And in the said action the- plaintiff
claims . And whereas it has been represented to the said Court that it
is necessary for the purposes of justice and for .the due determination of the matters in dispute

.between the parties, that the following persons should be examined as witnesses upon oath touching

such matters, that is to say:— . , of . A
., of . , and L » of .
And it appearing that such witnesses are resident within your jurisdiction,

»

R i
Arrexoix K.
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. Now. I, . a Judge of the Supreme Court of
Victoria have the honour to request, and do hereby request, that for the reasons aforesaid and
for the assistance of the said Court you will be pleased to summon the said witnesses |and such
other witnesses as the agents of the said plaintiff and defendant shall humbly request you in
writing so to summon] to attend at such time and place as you shall appoint before you, or
such other person as according to your procedure is competent to take the  examination of
witnesses, and that you will cause such witnesses to be examined [upon the interrogatories
which accompany this letter of request] viva voce touching the said matters in question in the
presence of the agents of the plaintiff and defendant or such of them as shall, on due notice given,
attend such examination. And 1 further have the honour to request that you. will permit the
agents of both the said plaintiff and defendant or such of them as shall be present to be at
liberty to examine [upon interrogatories and viva voce upon the subjéct-mitter thereof or arising
out of the answers thereto] such, witnesses as may, after due notice in writing, be produced on
their behalf, and give liberty to the other party t3 cross-examine the said witnesses [upon cross-
interrogatories and viva voce] and the party producing the witness, for examination libérty to
re-examine him viva voce.” ) '

And I further have the honor to re request that you will be pleased to cause [the answers
of the said witnesses and all additional viva voce questions, whether on examination, cross-
examination, or re-examination] the evidence of such witnesses to be reduced into writing and
all books, letters, papers, and documents produced upon such examination to be duly marked for
identification, and that you will be further pleased to authenticate such examination by the seal
of your tribunal or in such other way as is in accordance with your procedure and to return the
same together with [the interrogatories and cross-interrogatories, and] a-note of the charges and-
expenses payable in respect of the execution of this request, through the British Consul from whom
the same was received for transmission to the Supreme Court of Victoria.

And I further beg to request that you will cause the agents of the parties if appointed, or
in default of appointment will cause me to be informed of the date and place where the examination
is to take place. '

Dated the ’ day of 19
No. 376G.
In the Supreme Court e . No.
Between ' ' Plaintiff.
s and .
Defendant,

Upon hearing the solicitors on both sides and upon reading the affidavit of

It is ordered that the British Consul or his Deputy at be appointed as

special examiner for the purposé of taking the examination, cross-examination, and re-examination,
viva voce, on oath or affirmation, of witnesses on the part of the }
at . aforesaid. The examiner shall be at liberty to invite the
attendance of the said witnesses and the production "'of documents, but shall not exercise any
compulsory powers. Otherwise such examination shall be taken in accordance with the Victorian
procedure. The solicitors to give to the .

solicitors days’ notice in writing of the date-an which they propose to
send out this order to for execution, and that R4 ., _days
after the service of such notice the solicitors for the plaintiffs and defendants respectively do
exchange the names of their agents at to whom notice relating
to the examination of the said witnesses may be sent. And that days [exclusive
of Sunday] prior to the examination of any witness hereunder notice of such examination shall
be given by the agent of the party on whose behalf such witness is to be examined to the agent
of the other -party [unless such notice be dispensed with]l.  And..that the depositions when sq.
taken, together with any documents referred to therein, or certified copies of such documents, or’
of extracts therefrom, be transmitted by the examiner, under seal, to the Prothonotary, the Law
Courts, Melbourne, on or before the iy of next, or such
further ‘or other day as may be ordered, there to be filed in the Prothonotary’s Office. And that
either party be at liberty to read.and give such depositions 'in evidence on the trial of this action,
saving all just exceptions. And that the trial of this action be stayed until the filing of such
depositions.  And that the costs of and incidental to this application and.such examination be costs.

in the action. |
Dated the * day of’ 19

Note—If the Convention requires that the invitation or notice to the wilnesses must expressiy
state that no compulsory powers may be uscd, this requirement must be complied with,
. . " . H 1 ’

"l (A . i [ NI
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No. 38. ArrENDIX K.
Order for Examination of Judgment Debtor.
In the Supreme Court. 19 No.
Between A.B. - - - - - »  Judgment Creditor,
and
c.D . - - - . - Judgment Debtor.
Upon hearing and upon reading the affidavit of filed the
day of 19 and

It is ordered that the above-named judgment debtor attend and be orally examined, asto whether
any and what debts are owing to him, and whether he has any and what other property or means of

satisfying the judgment or order, before Mr. Justice in Chambers, at such time and place
as he may appoint, and that the said judgment debtor produce his [books*] before the said * Or as rusy be
at the time of the examination, and that the costs of this application be ordered,
Dated the day of 9 . ’
No. 39.
Garnishee Order (Attaching Debt).
In the Supreme Court. 19 . No.
Between A.B. - - - . - +  Judgment Creditor,
and
c.D . - - . - ~  Judgment Debtor.
XY - - - - - - Gamishee,
Upon hearing and upon reading the affidavit of filed the

day of 19 and

It is ordered that all debts owing or accruing duc from the above-named garnishee to the above-
named judgment debtor be attached to answer a judgment recovered against the said judgment debtor

by the above-named judgment creditor in the Supreme Court on the day of
13 , for the sum of £ , together with the costs of the garnishce proceedings on which
judgment the said sum of £ remains due and unpaid.

And it is further ordered that the said garnishee attend in Chambers on '
the d 19 at o'clock in the noon, on an applica-

ay o
tion by the said judgment creditor that the said garnishee pay the debt due from him to the said
judgment debtor or so much thereof as may be sufficient to satisfy the judgment, together with the
costs of the garnishee proceedings.

And that the costs of this application be then dealt with
Dated the day of 19 .

No. ¢o.
Garnishee Order (Adsolute).
(Heading as in Form No. 39.]

Upoa hearing and upon reading the affidavit of filed the
day of g9 and whereby it was ordered that all debts owing or
accruing due from the above-named gamishee to the above-named judgment debtor should be attached
to answer a judgment recovered against the said judgment debtor by the above-named judgment
creditor in the Supreme Court on the day of 19, for the sum of ,d N
on which judgment the sail sum of £ - remained due and unpaid.

It is ordered that the said garnishee do forthwith pay the said judgment creditor the debt due
from him to the said judgment debtor (or so much thereof as may be sufficient to satisfy the judg-

ment debt, together with £ , the costs of the garnishee proceedings, and that in default thereof
execution may issue for the same, and that the costs of this application be £
Dated the day of 19 .

1829.—15
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ArPErDIX- K,

. "NOoL 41,

Order on Client's. Applicationto tax Solicitor's Bill of Costs.
fn the Supreme 'Court. st lrgt o UT'Né.
In the matter. of, the. taxation of costs and in the matter of 4.8. . - ;. = . iz  gentleman,*
oot one of the sollcrtors of the Supreme Court.
Upon the -application of ; [hereinafter called *‘ the applicant’ }1
It is ordered that the bill of fees, chargcs and disbursements delivered to the applicant by t
above-named solicitor be referred to the [Taxing Mastér] to” Be tixed,” and that the'siid dolicitor give
credit for all sums of money by him received of or on account of thé'applicaht, and that he “refund
what if an)thmg, he may on. such-taxation appear to. have been overpaid, .

' And it is further ordered that such taxiig officer .tax the casts of the reference, .and cemfy what
‘shall be found due to or from cither party in respect, of the bill and demand and of, the costs of the
reference. lo bé chargcd (if payable) according to the event of the taxation, pursuant to the Statute.

nd ‘it is further ordered fthat the said ‘solicitor do not.commence; or, pmsccutc any ncuon .or

suit touching the demand pending the' reference.
And it is further ordered that upon payment by the applicant,of what (it anything) may appear
to be due to the said solicitor the said solicitor do (if required) deliver up to the applicant, or as he

may direct, all deeds, books, papers, and writings in the said solicitor’s possession, custody, or power
belonging to the npphcan!.

And it is ordered that the costs of this application be

Dated the day of 19
B
e R ,
! ) Order on Solicitor’s Apph'tation to tax Eill of Costs. o b
1n the Supreme ‘Court. “ - 19 . No.
In the matter of lhc taxatnon of costs and in'the matter of A.B. - - gentleman,
one of the sollcnozs of the Supreme Court.

Upon hearing “*and upon reading the affidavit of filed the .

day of 19 an
It is orderéd that the above.named solicitor’s bill of fecs, charges, and disbursements delivered to

[hercinafter called *‘the said client ”] be referred to the [Taxing Master) to be taxed,
.andr that the said solicitor. give credit for all sums of, money by him ‘received: from or on account
of the said client; and that. he refund,what, if anything, he may on sich taxatmn appear to have
been ovcrpaid

And it;is’ furthcrmrdered lhat. if the said client shall attend on such taxation the. taxmg officer
tax the costs of the reference and certify what shall be found due to or from either party in respect
of the bill and demand and of the costs of the refexence, to be pald 'accordmg to the event of the
taxation, pursuant to the Statute. e Jae e “ v

i And itvis.further ordered that the ‘said solicitor do not'armm:ncc or prosccate any '\ctmn or

rsuit touching thendemand ' pending the reference:
] And it is*further ordered that upon paymént by the sard client of what (|f nnylhmg) may appcar
to be due to the said solicitor the said solicitor do hf required) deliver to'the said client, or as'he
may direct, all deeds, books, papers, and wmmgs in the smd snhcﬂors possessmn, custody, or
power belonging to the said client.

And it is ordered that the costs of v.lns npphcatmn be

10wy . HER AN
Dated the day of 19

No. 43

Order 1o tax after nwn brought.
{Hmdmg as in Fann No. 1.}

Upon hearing and upon reading the affidavit of filed the
day of 19 an .

It is’ ordered that the ;)Iamuﬂ"s bill of (osts, Chargcs, :md disbursements delivered to the
defendant, for the rédovery of whicli this action is brought,s bevueferred to the [Taxing Master] to be
taxed, and that “the s plaidtiff ‘give ‘credit at the time of taxation for. all JSums  of money by him
received fioin.orion accéunt of the defendant. .

"And it is further ordered "that the taxing. officer tax 'the costs of the reference, and certify
what upon -« such referencc shall be found dué to or from -either party in respect of - thc1 biil
and demand, and of the costsiof the réference, pursuant to the Statute, '

And lt is . further ordered that ;he plnmuﬁ do not prosecutc thls ncnm louchmg thc ,demand
‘pefiding the réferénce. &1

And’ it lis further ordered thnt'}rpon payment of ‘what (if" anvthmg).. may“appcar to be due to
the plaintiff*ftogether with the "costs of this action' (Which are‘to-be alsottaxcd ‘and“paid), all *further
proceedings therein be suved, and that the costs of this- nppllcahon be -

Lated the day of L19 -

© T
Yo Tl N o

E,l Losy
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No. 44. Arpenpix K.

Order to try Action in County Court.
[Heading as in Form No. 1.)
Upon hearing and upon reading the affidavit of filed the
day of and

19
It is ordered that this action be tried before the County Court holden at
and that the costs of this application be

Dated the day of 19

No. 45

Order to give Security or try Action in County Court,

[Heading as in Form No. 1.)

Upon nearing and upon readiug the affidavit of filed the
day of 19 and
It is ordered that unless the plaintiff within give full security for the defendant’s

costs to the satisfaction of the Prothonotary, or satisfy a Judge that the cause is one fit to be tried io
the Supreme Court, this cause be remitted for trial before the County Court holden at
and that.the costs of this application be

Dated the day of 19 .

No. so.
Interpleader Order,

No.
fo the Supreme Court. 19 . No.
Between 4.8, . . . B . Plaintiff,
and
c.D. - - . Defendant,
and between
EF. . - - - - Claimant,
and
G.H, - . - - - Respondent.
Upown hearing and upon reading the affidavit of filed the .
day of 19 and
It is ordered that the claimant be barred, that no action be brought against the above.named
[sheriff] and that the costs of this application be
Dated the day of 19
: No. s1.
Interpleader Order. .
. Ne. a.
fn the Supreme Court. ' 19 . No.
Between A.B. . . - - Plaiatiff,
and ¢
c.D. - - . .. - Defendant,
and
EF. . . - . - Claimant,
Upon hearing and upon reading the affidavit of filed the
day of 19 and

It is ordered that the above-mentioned claimant be substituted as defendant in this action io

lieu of the present defendant, and that the tosts of this application be

Dated the day of 19
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ArpExpIx K.

No: ;52. 4
S Y intesgleader Orderis A .
¢
v on wWhe 300 0w
In the S"P"mf_'-F"“"-t'v 1y va 1A goge fon 19, . (N'O. -t
Between A.B. - . . - Plaintiff, ' B .
ot easg paid Tgpg bt A KT
c.D. . - - _— -""Defcn’dém, v S
and between' s SR
EF, . . B - . Claimant,
and the said execution creditor, and
the sheriff . oo Respondents,
and upon rcading the affidavit of filed the
. Vo . .

Upon hearing
r

day of 9 and

It is ordered that the said sheriff proceed to seil the goods seized by him under the writ of
fieri facias issued hercin and claimed by the clzimant and pay the net proceeds of the sale, after
deducting the expenses thereof, into Court in this cause,, to abide ,further order herein. .

, And it is further ordered that the partics proceed to the trial of dh issue in the Supreme Court,
in which!the said claimant shail’ be the plaintiff and-the said execution creditor shall be the defendant,
and that the question to be tried shall be whether ‘at the’time of 'the 3eizure-by’ the!sheriff the ssid
goods seized were the -property of-the claimant as against-'the execution creditor..” ':s .

And it is further ordered that this issue be prepared and delivered by the ‘plai‘ntiﬁ therein within
from this date, and be rcturned by the defendant therein within * ' days, and
be tried at [with a jury of six [or twelve], or without a jury, as the case may bel.

And it is further ordered that the question of costs and all further questions be reserved until
after the trial of the said issue, and that no action shall be brought against the said sheriff for the

seizure of the said goods. Lo
" Dated the day of L 7 TR VRN |
IR
’ s .
1 \
L
. 1 . st . %
Dt \
i *
WON
oo ’ R N v .
. e L+« Interpleades, Order, . .
- ' No. 4. . 8
' ] '
[Heading as in Form No. s2.]
Upon hearing and upon reading the affidavit of filed the
day of Lo1g and
It is ordered that upon payment of the sumd of’f into Court by the said claimant
within from this date, or upom his giving within the same time security

to the satisfaction of the Prothonotary for the.payment of the same amount by the said claimant according
to the directions of any order to be made heréid, and upohd ‘payment to the above-named sheriff of the
possession money from this date, the said sheriff do withdraw from the possession of the goods seized by
him under t’he writ of fieri facias herein and claimed by the claimant,

aa v -
And it is further ordered that unless such payment be made or security given within the time
aforesaid the said sheriff procced to sell the said goods, and pay the procecds of the sale, after deduct-
ing the expenses thercof. and the;possession moncy from this date,yinto Court in the cause, to abide
further order herein. N

' ot
And it is further ordered that the parties proceed, &e., ‘r‘ h
And it is further ordered that this issue, &c., . B ’ T
. T S T N ST PP S Loved omie 0
And it is farther orderéd that:the question 'of, costs; &e., Y o oo ,

Dated the day of 9 . el Lt

]
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No. 54. APPENDIX K.
Interpleader Order. —
) No. s. '
[Heading as in Form No. 52 1
Upon hearing and upon reading the affidavis ot filed the
day of 19 and
It is ordered that upon the payment of the sum of £ \or as the case may be]

into Court by the said claimant, or upon his giving security to the satisfaction of the Prothonotary for
the payment of the same amount by the claimant according (o ibe directions of any order to be
made herein, the above-named sheriff ‘withdraw from the possession of the goods seized by him under
the writ of fieri facias issued therein. '

And it is further ordered that in the meantime, and until such payment made or security given,
the sheriff continue in possession of the goods, and the claimant pay pussession money for the time he
so continues, unless the claimant desire the goods to be sold by the sheriff, in which case the sheriff is
to sell them and pay the proceeds of the sale, after.deducting the exienses thercof and the possession
money from this date, into Court in the cause, to abide further order herein.

And it is further ordered that the parties proceed, &c.,

And it is further ordered that this issue, &c.,

And it is further ordered that the question of costs, &c.,

Dated the day of 19 . \

. ' No. |55. f ! !
Interpleader Order. -

No. 6.
[Heading as in Form No. 52.)

The claimant {or the claimant and the exccution creditor] having requested and consented that
the merits of the-claim made by the claimant be disposed of and determined in a summary manner,
now upon hearing and upon reading the affidavit of filed the

day of 19 and : '

It is ordered that

And that the costs of this application be

Dated the day of 19 . e R .
Eat i . . !
. .k
No. s6.
Interpleader Order.
No. 7.
[Heading as in Form No. 52.]

Upon hearing and upon reading the affidavit of filed the

day of 19 and

It is ordered that the above-named sheriff procced to sell enough of the goods seized under
the writ of fiezi facias issued in this action to satisfy "the expenses of the said sale, the rent (if any)
due, the claim of the claimant, and this execution.

And it is further ordered that out of the procceds of the said sale (after deducting the
expenses thereof, and rent {if any), the said sheriff pay to the claimant the amount of his said claim,
and to the exccution creditor the amount of his execution, and the residue, if any, to the defendant.

And it is further ordered that no action be brought against the said sheriff, and that the costs
of this application be ‘

Dated the day of 19

No. s7. .
Order Dismissing Summons (Generally).

[Heading as in Form No. 1.] .

Upon hearing and upon reading the affidavit of filed the « 1p¢he
day of 19 and ' dismissal I8 with
It is ordered that the application of be dismissed *with costs to be taxed and :"05‘: 8dd theso
paid by the to the or that the costs of and occasioned by this application “or»
be the ’s in any event,

Dated the day of 9 . -
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Arrenpix K.

ArrENDIX L,

No. 73.
o the Supreme Court of Victoria, R
In the matter of Foreign Tribunals Evidence Act 1856 (19 & 20 ' Vic. c. 113), and in the
matter of a (civil, o» commercial, or criminal) praceedmg now pending before [descrip-
tion of Foreign Tnbumzl]

Between ..
Plaintiff, -
and 2
Defendant.
Upon reading the affidavit (i} any) of filed the day of

19 , and the certificate of [name and description of the Ambassador, Minister, Dlplomatlc "Agent,
or Consul of the Foreign Country] that proceedings are pending in the [description of Foreign

Tridunal] in [name of Foreign Countryl, and that such Coun is desirous of obtaining thetestimony
of [mames of witnésses).

It is ordered that the <aid witness do attend before [name and address of examiner], who is
hereby appointed examiner herein, at [place appointed for examma!ivn], on the day of
19, at o’clock, or such other day and time as the said examiner may

appoint, and do there submit to be examined on oath or affirmation, touching the testimony so require

as aforesaid, and do then and there produce (description of documents, if anv, reqwfzd fo be pro-
duced).

And it is further ordered that the said cxaminer do taLc down in writing the cvxdcncc of the
said witness, or witnesses, according (¢ the Rules and practice of the Supreme Court pertaining to the
examisation and cross-examination of witnesses (07 as may be otherwise d:retlcd], and do cause each
and every such witness to sign his or her depositions in his the said examiner's presence; and do
sign the depositions taken:in pursuance of this Order, and when so completed do transmit the same

oy
together with this Order, to the Prothonotary for transmission as provided. 2
Dated this day of ' NET R
No. 74. : *

, Prothonotary of the Supreme Court of Victoria, herehy certify. that lhc
documenis annexed hereto are (1) the original order of the Supreme Court, dated the

nf 19 , made in the matter of pendlng in the - <! oat
in the of directing the examination of certain witnesses 'to be
taken before ; and {2) the examination and depositions taken by the said
pursuant to the said Order, and duly signed and completed by him on
the day of s 19 .
Dated this day of g .

APPENDIX L: . '

No. 1. ’ '

. Summons by Chief Clerk.
In the Supreme Court. :

. . : \
In the matter of the estate of 4.8, late of in the county of deceased.
Or
between C.D., plaintiff,
. and
E.F., defendant.

The defendant £.F, [or G.H. of &°¢c.] is hereby summoned to attend at the office of the Llnef
Clerk, at The Law Courts, Melbourne, on the day of
at s o'clock in the noon, to be examined [or to be examined as a \\1mess]
on’ the part of the for the purpose of the proceedings directed by Mr! Justice
to be taken before me T

Dated this . - day of 19

X.¥.,.
) . Chief Clerk.
This summons was takep out by of solicitors for '
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* No. 2.
Advertisement for Claimanis not being Creditors. o
b LT e : . . .
- . Pursuant to an order of the. Supreme- Court made. in the. action, 1y , No. « , in which 4:8, is
plaintiffi and C.D. defendant, the persens claiming to be next of kin to [or as the case may be}

late of who died in or about the-month of , are by their solicitors,

on or before. the day of . to-come in -and’ prove their claims at the officé -of the

Chief Clerk, Law Courts, Melbourne, or in default thercof they will be peremptorily excluded from

the benefit of the.said order. The day of - at o'clock +in the ¢ noon,

at the said office, is appointed for adjudicating upun the claims. .
Dated the o dav of P ot e e oot

.+ Chief Clerk, ’

No. 3.
Advertisement /;r Creditors.
Pursuant to an order of the Supreme Court made in an action, 19 , No. , in which 4.3.
is plaintiff and C.D. defendant, the creditors of A.B.:late of
who died in or about the month of 1 , are on or before
the day of 19  to send by post,.prepaid, to E.F., of the

solicitor of the defendant C.D., the exeécutor [o7 administrator] of the deceased [or as may be
directed], their full names, addresses and descriptions, the full particulars of their claims, a statement
of their accounts, and the nature of the securities (if any) held by them; or, in default thereof, they
will be peremptorily excluded from the henefit of the said order. ~Every creditor-holding any security
is to produce the same at office of the Chief Clerk, situated at Law Conrts, Meclbourne, on the

day of 19 at o’clock in the noon, being the time appointed for adjudicating
on the claims. . .
' Dated this day of 19
. !} s .

G.H., tt
. Chief Clerk.
v

3

R o e . .

Non. 4.
3 /\’;m'ce to Creditor o produce Documents.
In the Supreme Court. 19 . No.
: Between A4.B. - - - - Plaintiff, :
! ! and
C.D. and others -~ . Defendants.

You atre hereby required to produce, in support of the claim sent in by you against the estate
of X.Y., deceased [describe the several documents required], at the office of the Chief Clerk, Law

Courts, Melbourne, on the day of 1y ,at o’clock in the noon.
Dated this® day of 19 .
G.R.,
of &c., solicitor for the plaiatiff [or defendant, or a5 may de]
To Mr. S.7.
, Ne. 5. . . i
A fidavit of Execulor or Administrator as to Claims.
In the Supreme Court. 19 ,. No.
" Between A.B. - .- ‘- - Plaintiff, !
. - and
C.D. and others - - - Defendants.
We C.D., of, &c., the above-named plaintiff [o7 defendant, or as may be], the executor [er
administrator] of X.Y., late of deceased, and E.F., of &c., solicitor, séverally make

oath and say as follows :—

I, the said £.F., for myself say as fcllows :—

z. I have in the paper writing now produced and showa to me, and marked A, set forth a list of
all the claims the particulars of which have been sent in to me by persons claimi~g to be creditors of
the said X.Y., deceased, pursyant to the advertisement issued in that behalf, dated the day

of 19

AppeNpIX L.
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ArPENDIX L. And I, the said C.D., for myself say as followd :—
—— 2. I have examined the particulars of the several claims mentioned in the paper writing now
produced and shown to me, and marked A, and I have compared the same with the books, accounts,
and documents of the said X.Y. [or as may be, and state any other inguivies or investigations made),
in order to ascertain as far as I am able, to which of such claims the estate of the said X.Y. is
justly liable, '
3. From such examination [and state any other reasons} 1 am of opinion, and verily believe, that
- the estate of the said X.Y. is justly liable to the amounts set forth in the sixth column of the first -
part of the said paper writing marked A; and to the best of my knowledge and belief such several 3
amounts are justly due from the estate of the said X.Y., and proper to be allowed to the respective
claimants named in the said schedule.
4. I am of opinion that the estate of the said X.¥. is not justly liable to the claims set forth
in the second part of the said paper writing marked A, and that the same ought not to be allowed
without proof by the respective claimants [o7, I am not able to state whether the estate of the said
X.Y. is justly liable to the claims set forth in the second part of the said paper writing marked A, or
whether such claims, or any parts thereof, are proper to be allowed without further evidence].
5. Except as hercinbefore mentioned there are not to the best of my knowledge, informa-
tion, or belief, any other claims against the estate of the said X.Y.

' No. 6. o
Exhibit referred to in Afidavit No. g ¥
. ' 19 No.
A
Between A.B. . . - . Plaintiff,
and !
C.D. and others - - - Defendants. .
. List of claims, the particulars of which have becn sent in to £.F., the solicitor of the plaintiff
[or defendant, ar the case may be], by persons claiming to be creditors of X.V., deceased, pursuant
* to the advertisement issued in that bebalf, dated the day of .
‘his paper writing marked A was produced and shown to and is the same as is
referred to in his affidavit, sworn before me this day of .
W.B., &e¢.

Firat Part.—Claims proper to be allowed without further evid

Serial No. Names of . Addresses and Particulars of Amount An.wunt proper
al No. Claimants. Descriptions. Claim. Claimed. to be allowed.
£ s d. £ s d “

Second Part.—Claims which ought to be proved by the Clasmanis.

T Names of Addresses and Particulars of .| , .
Serial No. Claimants. Descriptions. Claim. lAmou.nt. Claimed.

£ s d
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" No. 7. = ArrENDIX L-
[Short  Title.] -
Notice to Creditor of allowance of Claim.

The claim sent in by you against the estate of A4.B., deceased, has been allowed at the sum of
s with interest thereon at £ per cent. per annum from the day of 19
% and £ for costs.
[Zf part only allowed add}—If you ciaim to have a larger sum allowed, you are hereby required
to prove such further claim, and you are to file such affidavit as you may be advised in support of

your claim, and to give notice thereof to me on or before the . day of 19 next:
anl to attend at the office of the Chief Clerk, l.aw Courts, Melbourne, on the day of

19 at o’clock of the noon, beiug the time appointed for the adjudicating
on the claim.

Dated this day 19 .

G.R., of, &u¢., solicitor for the plaintiff [o7 defendant, as case may be}.
To Mr. P.R.
No. 8.
Notice to Creditor to prove his Claim.
& . .
h Between A.B. - - . - Plaintiff,
and
C.D. and others - - Defendants.

You are hereby required to prove the claim sent in by you against the estate of X.V., deceased.
You are to file such affidavit as you may be advised in support of your claim, and give notice thereof
to me, on or before the day of next; and to attend at the office of the Chief Clerk,
Law Courts, Melbourne, on the day of 19 at o’clock
in the noon, being the time appointed for adjudicating on the claim.

Dated this day of 19 .

G.R., of &¢., solicitor for the plaintiff [or defendant, or as may bc)
. To Mr. S.T.
No. o.
Notice that Cheques may be received.
19 No.
In the Supreme Court. .
Between A.B., Plaintiff,
. and
v C.D. and E.F., Defendants.

The amounts directed to be paid to the creditors of A4.8., deceased, by an order made in this ’
[matter and] action dated the day of 19 may be received at the
office on and after the day of 19

G.R., of &¢., solicitor for the plaintiff [or defendant, or a5 may be).

To Mr. W.S.
No. 10.
Certificate of Chief Clerk.
19 . No.

ln the Supreme Court.

Between A.B., Plaintiff,

and

C.D, and E.F., Defendants.

In pursuance of the directions given to me by Mr. Justice I hereby certify that the
result of the accounts and inquiries which have been taken and made in pursuance of the judgment [or
order] in this cause dated the day of is as follows :—

1. The defendants the exccutors of the testator, have rececived personal

estate to the amount of £ and they have paid or are entitled to be allowed on account
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ArpeNpIx L,

The words in
italics to be
insarted only
where the
directlon 18 to
take an account
of personal
estato not
specifically
bequeathed.

thereof sums to the amount of £ having a balance due from [or tc] them of £
on that account.

The particulars of the above receipts and payments appear in the account marked
verified by the affidavit of . . filed on the . day of and which account is
to be filed with this certificate, except that in addition to the sums appearing on such account to
have been received, the said defendants are charged with the following sums [state the same here or in
a schedule] and except that I have disallowed the items of ‘disbursement in the said. account numbered

and
[O7 'in cases where a transcript has been made.) s
‘The defendants .have brought in an account verified by, the affidavit of = °
filed on the ) day and which account is marked : and is’ to be filed with
this certificate.  The account has been altered, and the account marked and which is also
to be filed with this certificate is a transcript of the account as altered and passed.
2. The debts of, the testator .which have been allowed are set forth in the Schedule

hereto, and with the interest thereon and costs mentioned in the Schedule are due to the persons there
in named, and amount altogether to

3. The funeral expenses of the testator amount to the sum of 4 which I have allowed
the said executors in the said account of personal estate.
4. The legacies given by the testator are set forth in the Schedule hereto, and with

the interest therein mentioned remain due to the persons thercin named, and amount altogether to

5. The outstanding personal estate of the testator consists of the particulars set forth in the
Schedule hereto. ' : A .
6. The real estate to which the testator was entitled consists of the particulars’ set forth in the
Schedule hereto.
7. The defendants have received rents and -profits of the testator’s real ecstate, &c. [in a form
similar to that provided with respect to the personal estate).
8. The.incumbrances affecting the said testator’s real cstate are specified in the
Schedule hereto. . . -

9. The real estates of the testator directed to be sold have been suld, and the purchase moneys,

amounting altogether to £ ' have been paid into Court. s

N.B.—The. above numbers. are to cortespand ‘with' the numbers in the order after each statement,
the evidence produced is to be stated as follows :— ..

The evidence produced on this account [or- inquiry] consisls of the probate of the testator’s will,

the affidavit of A.B. filed and paragreph numbered of the afidavit of C.D. filed
Al 0
f
TR .
No. 1.
A fidavit” verifying Accounts and an..rwcring usual Inquiries as to Reall and Pzrnir;al A.E:h;;;:
In the Supreme Court. ‘
Between A.B., Plaintiff,
and
C.D. and E£.F., Defendanls.
We, A.B., of &<, ' C.D., of &ec., - and E.F., of &e¢., the above.

named defendants, severally make oath and say as follows :(—

1. We have according to the best of our knowledge, information, and bhelicf, set forth in Sche- ’

dule I. hereto a full account and inventory of the personal estate of or to which G.A.

the testator in the judgment [or order] dated | made in this actron [or matter] named, who
died on the day of was possessed or entitled at the time of his death, and not
by him specifically bequeathed. . \ .

2. Save what is set forth in the said Schedule 1.; and what is by the said testator specifically
bequeatied, the said testator was not to the best of our knowledge, information. or belief, at the time
of his death possessed of or entitled to any debt or sum of money due to him from us or any of ug
on any account whatseever. nor. to any leasehold or other personal estate whatsqever. R

-2
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"our knowledge, information, and belief, set forth a full account of all the rents and profits of the

- what part of such estate, the same have been reccived, and the times when the same became due,
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3. The said testator’s funeral expenses have been paid. The same consists of the items of dis- Apprwpix L.
bursement numbered and in the account hereinafter reterred to [or if not paid, it _
should be so stated with the amount due and to whom duel.

This should

4. We have in the account marked A, now produced and shown to us, according to the best of [ Salliy oo
our knowledge, information, and belief, set forth a full account of the personal estate of the said order directing
testator, not by kim specifically bequeathed, which has come to our hands, or to the hands of any the account.
of us, or to the hands of any person or persons by our order, or the order of any of us, or for our
use, or the use of any of us, with the times when, the names of the persons from whom, and on what
account the same has been received, and also a like account of the disbursements, allowances, and pay-
ments made by us or any of us on account of the said testator’s funcral expenses, debts, and per-
sonal estate, fogether with the times when, the names of the persons to whom, and the purposes for
which the same were disbursed, allowed, or paid.

5. And we, each speaking positively for himself and to the best of his knowledge and belicf as
to other persons, further say that except as appears in the said account marked A we have not, nor
has any of us, nor have nor has any other person or persons by our order, or the order of any of us,
or for our use, or the use of any of us, possessed, reccived, or got in any part of the said testator’s
personal estate, nor any money in respect thereof, and that the said account marked A does not con-
tain any item of disbursement, allowance, or payment other than such as has actually been 'disbursed,
paid, or allowed on the account aforesaid.

6. To the best of our knowledge, information, and belief, the personal estate of the said testator
now outstanding or undisposed of consists of the particulars set forth in Schedule IL hereto.

. Save what is set forth in Schedule II., there is not to our knowledge, information, or belief any
part of the said testator’s personal estate now outstanding or undisposed of.

8. We have, according to the best of our knowledge, informadon, and belief, set forth in Sche-

dule III. hereto the particulars of all the real estate which the said G.H. was seized of or eatitled

to at the date of his death.

9. Save what is sct forth in the said Schedule, the said testator was not, to the best of our
knowledge, information, or belief, at the time of his death seized of or entitled to any real estate

. whatsoever.

10. We have, according to the best of our knowledge, information, and belief, set forth in Sche.
dule IV. hereto the particulars of all the incumbrances affecting the said testator’s real estate, and
what part thereof such incambrances respectively affect.
r1. We have, in the account marked B, now produced and showr to us, according to the best of This should
accord with the
A 2 order directing
said testator's real estate which have come to our hands or to the hands of anv of us, or to the hands the account.

of any person or persons by ‘our order, or the order of any of us, or for our use, or the use of any
of us, and the times when the rames of the persons from whom, on what account, in respect of

and also a like account of the disbursements, allowances, and payments made bv us, or any or either
of us, in respect of the said testator’s rcal estate, or the rents and profits thereof, and the times
when, the names of the persons to whom, and the purposes for which the same were made.

12. And we, cach speaking positively for himself, and to the best of his knowledge and belief
as to other persons, further say that, except as appears in the said account marked B. we have not,
nor has any of us, nor has any other person bv our order, or the order of any of us, or for our use.
or the usc of any of us, possessed, received, or got in any rents or profits of the said testator’s real
estate, nor any money in respect thereof, and that the said account marked B docs not contain any
item of disbursement, payment, or allowance other than such as has actually been disbursed, paid, *
or allowed, as above stated.

THE FIRST SCHEDULE above referred to.

. 430 cash in the house.
. 100 cash at the testator’s bankers, Messrs. A. and B.

2

3. £1,000 Government debentures standing in the testator’s name. .

4. £1o due from John James, for half-ycar’s rent of house at to Michaelmas, 1903.

5. £32-6s. 8d. balance remaining due from John Thomas on zccount of half-year’s rent of farm
at to Michaelmas, 1g02.

6. £300, a debt due from Samuel Jones on a bond, with interest from at
per cent.

. 7. A leasehold house situate held under a lease for 1 term of wAh_ich will

. expire on at a rent of £ a year, underlet to James Evans for a term which will
expire on . at a rent of fs50 u year.

8. £23, half a year’s reat duc from the said James Evans to
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Arpexpix L THE SECOND' SCHEDULE above referred to.

[The particulars to be set forth .in the same manner as above.] .

THE THIRD SCHEDULE abuve referred to. - ! - 2

'-[']'o contain short particulars of the real estate.]

. ' THE FOURTH SCHEUULE above refened to.

[lo contain short particulars of the incumbrances, aud showmg what part cf the above gul
estate is subject to cach]

. -No. 1a. , R o
L : . T . N
Account of Personal Estate, beinpg Account A referved te in Form No: 11 ¢
. A. J
In the Supreme Court. . : S 19 . No.
Between A.B., Plaintiff, -
' and’ . . .

" 'C.D. and E.F., Defendants.

This account marked ‘A was produced and shown to 4.8, C. D., and EF, and is the account
referred to in their affidavit sworn this day of

Before me {to be signed here by 'Commissioner or officer before whom the affidavit is sworn,]
. ¥

) M ’

. e Receirrs, , .
1;'&,:" 233 i‘:’:‘&" I‘tmvx:l::rfl i’:g;?‘::’!rom‘ , On what Account received. Amount received.
. " - .o . = = s
, v, ' ! ' f £ e d.
. . . .
1 T reens +e. | Found in house . ol -
2. Evans and Co. - .. | Balance at bankers - . , -
3 . | Half-years dividend on £2,000 Government, , '!
. debentures, due
4 John James ... | Bond debt of £300 and interest from
to
5 Samuel Jones «. | Bond debt of £300 and interest from
to
6 James Evans ... | Half-year’s rent of leasehold house, due
7 William Williums .., | Produce of sale of the above leasehold hou-e
DiISBURSEMENTS,
Date when | N, f. h . i
Ro. of Item, naid or “me:,:;d ﬁ:'.’ﬁ{;:.i‘.}," om For what purpose paid or allowed. “““;‘,’l?ﬁ‘.‘;}i'd or
. allowed. . y ! N . |
1 0 Y N A
1 James Price oo | Undertaker’s bill for funeral ...
2 Messrs. A. and B, ... | Expeunses of probate ..
3 John George | A debc due to him for medical attend-
. Jumes Price Yee Bond debt of £1,000 and £25 for interest
thereon from to-




i
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No. 13. Arrenpix L.
Acceunt of Rents and Profits, being the Account B Referred to in No. 11. '
B.

In the Supreme Court. 19 . No.
Between A.B., Plaintiff,
and
C.D., Defendant.

This account niarked B was produced and hown to 4.B. and C.D., and is the account referred
to in their affidavit sworn this day of

Before me [to de signed here by Commissioner or officer before whom afidavit sworn.]

Recrers,
Date wh N ¢ P 1 On what Account and In respect
No. of Item. receivet;.n ."::l.):m r:;?::d.rom of what Pary of tl:le lastau received, and Amount receivad.
when due.
1 £ e d
1 John James w. | Half-year’s rent for farm in parish of .
. due
% Thomas James . | One quarter-year's rent of house at
| due
s John James w. [ Same as No, 1, due
DisBURSEMERTS.
. Date when | Names of Persons to whom Amouat paid or
No. of item, ‘plx)ud :‘ni' paid or allowed. For what Purpose paid or allowed. allowed,
ow e
1 £ . d
1 Sun Insurance Office One year’s insurance against fire, due
2 Thomas Carpenter ... | Repairs at Johin James’ farm ... e
3 James Francis ... | Land Tax, haif-year due 10th October ...
No. 14.
Recetver's Account, ..
In the Supreme Court. a9 . No.
Between A4.B., Plaintiff,
. and
C.D, and E.F., Defendants.
{To accord with the Order.) The { ] account of G.H., the Receiver appointed in
this cause (07 pursuant to an Order made in this cause, dated the day of
to receive the rents and profits of the real estate, and to collect and get in the outstanding personal
estate of X.Y., the testator [or intestate] in this cause named, from the. day of
to the day of
Rean Esrars—Reckprs.
l P Arrears
Wo. af |Date when Tenanta’ Names Description of Annual Arrears | Amount | Amount |remainiug’ Observe.
Itemn | received. Pretuises. Rent. dueat .| dueat , | received. due. tions,

£ adg s d|£ s di£ ad|gsd
1 John Jones | Home farm in the

parish of Norton,
in- the connty of I
i
|

. Bourke
3 ThomasJones| House ut Norton,
aforesaid
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PAYMENTS AND ALLOWANCES ON ACCOUNT OF REaL EsTaTE.

.
No, of | Date of Payment | Names of Persons to For what Purpose paid
Item . or Allunance. | whom paid or silowed, or allowed. Amount. 1oy '
_— A - — LN e -
£ 3 d
1 Sun Fire Office ... [ One )carn insurance of,
due
2opTr * [*Thomas Currpcnter Bill for repairs at house’ T . K
let to Thomas Jones EEAECE A
3 . James Francis .., | Allowance for a haif- \ear -
' ‘year’s Land Tax, due’ | ° A% | IR AR N
Total payments £

. . 5 PAYMENTS AND ALLOWANCES ON ACOOUNT OF
RecgirTs o8 ACCOUNT OF PERsoNaL Estate. PERSONAL FSTATE. - .
14 Names
. . Names of Obn what Date when For what Amount
‘;&‘ of D“ei:gf n Persons from .aeeount If::;?:’:: I:&'n?f paid or of Personx te Purpose paid id or
m. | rece | whom received. | received. =] * | allowed. paid or allowcd. orallowed. { allowed,
. . . J—
. .
i |
. |
. . . o
SuMMARY, : ’

* £ 8 d} £ s d
Amoum. of bnlance due from Recelver on account of real estate on last account. .| 4 " .
Amount of receipts on the above account of reul estate . " » '

. L £ s d
Batance of last account paid into Court N I » »
Amount of payments and allowances on the above aceount ‘of real estate M "
Amount of Receiver’s costs of passing this account as to real estate _ we —m -]~ | - .
Balance due from the Receiver on account of real estate oo we £

Amount of balance due from Receiver on last account of personal estate ..,
Amount of receipts on the above account of persoual estate

£ s
Balance of last account paid into Court

Amount of paymenu and allowances on the. above account of personnl " ”
estate

. ” "
Amount of Recelver l co-tl of passlng ‘this - nccnunt as to per:nmtl esmte - .

AT Y D M .

)

= No. 15. . "
. Ordinary Conditions of Scle.
Conditions of Sale.
. No pcrson is to adv;mce less than £ at each bidding. - '

. The sale is subject to a reserved bidding for.each lot which has been fixed by the Judge.

Balaace due from the lteceiver on account of personal estute d

Tl

'

Each purchaser is at the time of sale to subscribe his name and address to his bidding, and

the nbslract of title, and all written notices and communications and summonses

are to be deemed

duly delivered to. and served upon the purchaser by being left for him at'such address, unless or

until he is represented by a solicitor.

4. Each purchaser is at the time of sale to pay a deposit of £
amount of his purchase moncy  to
same.

per cent. on the

, the person appointed by the Judge td receive the

.

-

fir
"\
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fs. ‘Fhe Chief Clerk will after the sale proceed to certify the result, and the

day o at of the clock noon is appointed as the time at which the purchasers
may, if they think fit, attend by their solicitors at Judges’ Chambers to settle such certificate. The
certificate will then be settled, and will in due course be signed and filed, and become binding without
further notice or expense to the purchaser.

6. The vendor or his solicitor will within days after such certificate has become bLinding
produce the title deeds in his possession relating to the property sold for the inspection of the purchaser
or his solicitor at his office , Melbourne, [f the land is under the Transfer of Land
Act 1928, 4dd the title being under the Transfer of Land Act 1928, no abstract shall be required].
land will also, if so required, within days after the certificate has become binding, furnish to
the purchaser or his solicitor an abstract of title to the lot purchased by him, the expense of such
abstract to be borne by the party requining the same] and the purchaser of each lot shall make his
requisitions and objections (if any) in respect to the title and of all matters in the ([abstract]
particulars and conditions of sale, and send the same to the office of the purchaser or his solicitor
[within - days from the day of the delivery of the abstract or] within — days from the day on
which the certificate has become binding (in case no abstract shall have been required), and in this
respect time is to be deemed of the essence of the contract; and in default of such requisitions and
objections (if none) and subject to such (if any) as shall have been delivered within the time aforesaid,
the purchaser shall be deemed to have accepted the title.

7- The production and inspection of all deeds, cvidences, and muniments of title which are not
in the possession of the vendor or his solicitor, and all certificates, attested office or other copics, or
extracts of or from any registers, deeds, wills, or other documents, and all declarations or other
cvidences [whether required for the verification of the abstract or for any other purposc] shall be
procured by and at the expense of the purchaser requiring the same.

8. The property being sold under a decree of the Supreme Court in an action, all office and other
copies of the proceedings in the said action, or in any wise relating thereto, shall be obtained by and at
the expense of the party requiring the same, who sha{} also be at the expense of examining and investi-
gating such procecedings and of obtaining the confirmation by the Court of his purchase.

9. Each purchaser is under an order fur that purpose to be obtained by him, or in case of his
neglect by the vendors at the costs of the purchascr, upon application at Judges’ Chambers to pay the
amount of his purchase money (after deducting the amount paid as a depasit), into Court to the credit
of this cause , on or before the said day of and if the same is not
so paid, then the purchaser is to pay interest on his purchasc money, at the rate of
per cent. per annum from the day of to the day on which the same is actually
paid.  Upon payment of the purchase money in marpner aforesaid, the purchaser is to be entitled
tJ possession, or to the rents and profits, as from the day of , down to which time all
oulgoings are to be paid by the vendors.

10. If any error or misstatement shall appear to have been made in the above particulars, such
error or misstatement isnot to annul the saleor eutitle the purchaser to be discharged from his purchase,
but a compensation is to be made to or by the puichaser, as the case may be, and thz amount of such
compensation is to be settled by the Judge at Chambers.

[Add to these suck conditions respecting the title and title deeds as shall be necessary or proper ]

Lastly. If the purchaser skall not pay his purchase money at the time above specified, nr at
any other time which may be named in any order 'for that purpose, and in all other respects perform
these conditions, an order may be made by the Judge upon application at Chambers for the resale
of the lot purchased by such purchaser, and for payment by the purchaser of the deficiency (if any)
in the price which may be obtained upon such resale and of all costs and expenses occasioned by
such default. )

No. 16.
Affidavit of Result of Sale.

In the Supreme Court. . 19 . No.
Between A.5., Plaintiff,

and
C.D. and E.F., Defendants,

1, G.H., of, &c., auctioneer, the person -appointed by the Judge to scll the estates comprised
in the particulars hereinafter referred to, do make oath and say as follows :(— . .

1. I did at the time and place, in the lots, and subject to the conditions specified in the
particulars and conditions of sale now produced and shown to me, and marked with the letter A,
put up for sale by auction the estates described in such- particulars. The result of such sale-is truly
set forth in the bidding paper marked with the letter B now produced and shown to me. .

2. The sums set forth in the second column of such bidding paper are the highest sums bid
for the respective lots, the numbers of which are set forth in the first column opposite to such
respective sums, and the persons whose names are subscribed in the third column of such bidding
paper as purchasers were respectively the highest bidders for and became the purchasers of the
respective lots, the numbers whercof ure set opposite to such respective names in the said first column
of the said bidding paper at the prices or sums sct opposite to their respective names in the said
second column thereof. . . .

. The several lots opposite to the numbers of which T have in the third column of ‘the suid
bidding paper written the words ‘““not sold” were not sold, no person having bid a sum equal to
or higher than the reserved bidding fixed by the Judge. . .

4. No person bid any sum whatever for either of the lots opposite the numbers of which I
have in tae second column of the said bidding paper written the words ‘ no bidding.”

5. The said sale was conducted by me in a fair, open, and candid manner, and according to
the best of mv skill and judgment.

Arperpix L.

This Is to be In
accordance with
the order
directing the
nale.
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6. I have reccived the sums set forth in the fourth column of the schedule.hereto as deposits from
the respective purchasers whose names are set forth in the second column of such-schedule opposite

the said respective sums in respect of their said respective purchase moneys, leaving due in respect
of the said purchase moneys the respective sums set forth in the fifth column of the said schedule.

The ScuepuLe above referred to,

Noof Lot, Xame of I'urchaser, Amount of Purchase Money. { Amount of Depoait received, Amount remaining due.
. -
— — - F)
o
No. 17.
List of Debts allowed. o
James v, Jones. N
List of Debts,
Amount;'-llowed
No. o'l)'lintry Naumes of Add * for Princlpa), Totat
Clsim, Creditors, resses. Interest, Amounts dus,
. M and (losta,
; “ R
. . £ -5 d £ » d.
2 James Allen .. Boston, in the county of Bourke, surgeon .., 100 0 o
. Interest o 4 0 0
Costs ... o . 2 2 0
106 2 ©
1 Charles Cohen ... | 98 John-street, connty of Bourke, gentleman, . | !
8 executor of John ‘I'homas 67 0 0
Interest from 5th October, 19 | at 85 per b
cent, . © e 4 2 0
Costs o . e 2 2.0 .
- 73 ¢4 0
& John Dennis No. Smith-street, Collingwood, grocers
and and co-partoers W 6 o
Owen Thomas | Interest from the.16th October, 19 , at £5 .
per cent, e o 5 00
Anpother debt . . vor e o €2 0 o
Interest - o e 210 0
Costs e - - - o 2 4 6
171 14 6
H
No. 18,
List of Legacies remaining unpaid,
Jumes v. Jones,
List of Legacies.
A.’""!’"“("’ v Total.
Name of Legatees. Descriptions, P"l':‘c"'e'xl“““d Amounts due.
P . £ s d 'E£ s d
James Oliver ... | Son of testator, an infant ... e . " 100 0 0
Interest ... - . 7 5 6
107 5 6
Mary Russell ... | Of No. , Collins-street, Melbourne, widow St e 180, 0, 0. s .
Interest from lst January, 13-, the death of testator . 4 B o
. 54 8 0
Jane, the wife of | Of Sandhurst, Esq. - v . . 250 0 0 .
John Williams | Paid in pars wwe - . o . 50 0-0,- '
200 0 0
Interess ... - - - - 14 11 +0, .
.. , — 214 11 o
1 ’ N M at—
e * Total £
|
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No. 1y,
List of Annuitios and Arrears due,

List of Anonities.

Names of ‘ ’ - . :
Deavript 1 4 v it Amounts of Amounts of
Annuitants. l esvription of Annuitants and Nature of Annwities, Anuuities, Arrears duc,,
l_ ) £ & d £ s d
Mary Ju'x}ef ... | Spiuster, daughter of testator, during her life 50 o0 0 25 0
Maria Willinims | Widow of testator, during her life and widowhood 200 0 O
Arrears due from 7th August,' 19 -, down to which it '
bias been paid 300 0 0
Total v e - £ £
Nu. 2y,
List of Apportivnments among Creditors or Legatees.
Apportionment among Creditors (or Legatees).
£ Gred AlllO\:‘l}ls bef-(l’re
Nawes of Creditors certitied tot e due Amannts
(or Legatees). Addresses. uad subsequent Totals due. Apgoriioned
, Interest.
c £ e d £ s d £ » d
John Jones ...} No. Brown-street, Ballarat, woollen N
draper e . o 20 0 0
Subsequent interest ... .o 1710 0
21710 0 57 4+ 8
Thomas Young | Braintree, in the county of Bourke, execu-
ond Roberst tors of William Young, deceased 20 0 0
Young .
Subsequent interest ... e 17 16 0
21710 ¢ 87 4 B
Total ... &
No. z1.
Receiver's Recognizance.
of and of and of
Before our Sovereign Lord the King in his Supreme Court personal'v appearing, do ackuuw.
ledge themselves, and each of them doth acknowledge himself, to owe to and

the sum of to be paid to the said and

or one of them, or the executors or administrators of them, or one of them, and unles
they do pay the same, they, the said do grant, and each of them doth grant for
himself, his heirs, executors, and administrators, that the said sum of shall be levied,
tecovered, and received of and from them and each of them, and of and from all and singular the
manors, messuages, lands, tenements, and hereditaments, goods and chattels of them, and each of
them wheresoever the same shall or may be found. Witness our said Sovereign Lord George the
Sixth, by the Grace of God., of Great Britain Ireland and the British Dominions beyvond the Seas
King, Defender of the Faith. Emperor of India. and so forth, at the Supreme Court, the
day of 1 .
’ \Whereas, by an order oig the Supreme Court made in a cause wherein
and "' defendants, and dated the day of

It was ordered that a proper person should be appointed to reccive [or that upon the above
bounden first giving security .he should be appointed receiver of] the rents and
profits of the real estate, and to collect and get in the outstanding personal estate of
in the spid order named. And whereas Mr. 'Justicé hath [approved of the said

as a proper person to bersuch receiver, and hath) approved of.the above bounden
and as sureties for the said and hath also approved of the above-written
recognizance with the underwritten condition as a proper security to be entered into by the said
and pursuant to the said order and the general orders of the
said Court in that behalf, and in testimony of such approbation the Chief Clerk has signed an
atllowance in the margin hereof.

Now the conditiop of the above.written recognizance is such that if the said ‘ do
and shall duly acconmnt for all and every the sum and sums of monev which he shall so receive on
account of the rents and profits of the real estate, and in respect of -the personal estate of the said

-, at such periods as the said Judge shall appoint, and do and shall duly pav the
balances which shall from time to time be certified to be due from him as the said Court or Judge
hath directed or shall hereafter direct, then the above recognizance shall be void and of none effect,
otherwise the same is to be and remain in full force and virtue.

Taken and acknowledged by the above-named, &e. .

1829.—16

are plaintiffs

Chapter [.—Civil Proceedings.
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v,

Mr. Justice

has approved of
and allowed this
recognizance,

Chief Clerk.
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Arperpix L.

This Is to
accord with the
order appolnt-
ing the recelver
The date to
which the
account is made
up,

No. 21a.
Receiver’s Security by Undertaking.
In the Supreme Court. (Title.) *
I, of the receiver [and manager] appointed by Order dated

for proposed to be appointed} in this action hereby undertake with the Court to

duly. account for all. moneys and property received by me as such receiver [o7 manager], or for
h I may be held liable, and to pay the balances from time to time found due from me, and
to deliver any property received by me as such receiver [¢or manager] at such times and in such A
manner in all respects as the Court or a Judge shall direct.

And we ' hereby jointly and severally {in the case of a guarantee or

other company, strike out ** jointly and severally”] undertake with the Court to be answerable for any
default by the said as such receiver [0r manager], and upon such default to pay
to any person or persons, or otherwise as the Court or a Judge shall direct, any sum or sums not
exceeding in the whole £ , that may from time to time be certified by the Chief Clerk to
be due from the said receiver, and we submit to the jurisdiction of the Court in- this action to deter.
mine any claim made under this undertaking. =~ ~

Dated this day of 19

{Signatures of Receiver and his surety or sureties. In the case of a surety being a guarantee

or other company the seal of the company must be affixed.]

No. 2a2.
A fhdavit Verifying Keceiver's Account, : <
[n the Supreme Court. 19 . No.
¢ Between A4.8., Plaintiff, .
and
C.D., and E.F., Defendants.
1, of ’ the receiver appointed in this cause, make cath and say
as follows :— :
1. The account contained from page to" page both inclusive, in each

of the two several books marked with the several letters A and B produced and shown to me at the
time of swearing this my affidavit, and purporting to be my account of the rents and profits of the
real estate and of the outstanding personal estate of , the testator [or intestate] in this
cause, from the day of 19 to the day of 19

both inclusive, contains a true account of all and every sum of money received by me or by any
other person or persons by my order, or to my knowledge or belief, for my use on account or in
respect of the said rents and profits accrued due on or before the said day of

on accouni or in respect of the said personal estate, except what is included as

received in my former acccunt {07 accounts] sworn by me.

2. The several sums of money mentioned in the said account, hereby verified to have been

paid and allowed have been actually and truly so paid and allowed for the several purposes in
the said account mentioned.

3. The said account is just and true in all and every the items and particulars therein con-

tained, according to the best of my knowledge and belief.

4. W.X. and Y.Z. . the suretics named in the recognizance dated the ,
19 are both alive, and ncither of them has become insolvent. B3
No. as.

Originating Summons.

In the Supreme Court. 19 . No.

In the matter of the estate of A4.B8., deccased.
Between C.D., Plaintiff,

an
. E.F., Defendant. -
Let E.F., the executor of the said A.B., attend at the chambers of Mr. Justice

situate at . at the time specified in the margin [or at the foot] hereof, upon the applica-
tion of C.D.,, of who claims .to be a creditor lor as the case may bel upon the estate
of the above-named 4.B. for an order for the administration of the personal [or.real and personal}
estate of the said 4.58. : :

s

. (Seal.) -
This summons was taken out by ,'of solicitors for the above.named C.D.
The following note to be added to the original summons, and when the time is altered by indorse-

Dated the - of 9 .

ment the indorsement to be referred to as delow:— '

Note.—1f"you do not attend either in person or by your solicitor at the time and place above-
mentioned [o7 at the place above-mentioned at the time mentioned in the indorsement hereon],
such order will be made and proceedings taken as the Judge may think'just and expedient,

. < -

N
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No. z7. . APPENDIX L.
Notice that cause has been set down for further consideration. —
In the Supreme Court. 13 . No.
Between A.B., Plaintiff,

and *
C.D. and E.F., Defendants.
Take notice that this cause, the further consideration whereof was adjourned by the order of the
day [ , was an the of set down for further
consideration before Mr. Justice for the day of
Dated, &c., X.Y.,
(Prothonotary.]
To Mr. .
Solicitor for
No. 28,
Form of ordering Accounts and Inguiries,
This Court doth order that the following accounts and inquiry be takea and made, that is to
say ¢ .
1. An account of the personal estate not specifically bequeathed of 4.B., deceased, the testator
in the pleadings named, come to the hands of, &c.
2. An account of the testator’s debts.
3. An account of the testator’s funeral expenses.
4. An account of the testator’s legacies and annuities (if any) given by the testator’s will.
5. An inquiry what parts (if any) of the testator's said perscnal estate are outstanding or un-
disposed of.
And it is ordered that the testator’s personal estate not specifically bequeathed be applied in
payment of his debts and funeral expenses in a due course of administration, and then in payment
of the legacies and annuities (if any) given by his will,

(If ordered.) .

And it is ordered that the following further inquiries and accounts be made and taken, that is
to say :— .

6. An inquiry what real estate the testator was seized of or entitled to at the time of his death,

7- An account of the rents and profits of the testator's real estate received by, &c.

8. An inquiry what incumbrances (if any) affect the testator’s real estate, or any and what
parts thereof.

(If Sale ordered.)

9, An account of what is due to such of the incumbrancers as shall consent to the sale herein.
after directed mn respect of their incumbrances.

0. An inquiry what are the priorities of such last-mentioned ' incumbrances.
And it is ordered that the testator’s real estate be sold with the approbation of the Judge,
&e., &c.

And it is ordered that the further consideration of this cause be adjourned, and any of the
parties are to be at liberty to apply as they mav be advised.

* No. 29.
Consent to Act.
1, A.8., s of » hereby consent to act as a trustee of the (Bescride the
instrument).
Dated the day of 19
» (Signed) A.B,
1, C.D, of ; solicitor, hereby certify that the above.written signature is
the signature of A4.3., the person mentioned in the above-written conseat.

(Signed}  C.D., solicitor for the said A.B.

APPENDIX N. AprErDIX N.
ORDINARY SCALE oF CosTs.
Subject Matter.
£ a2 d
Writs.

1. Writ of Summons for the commencement of an action or other writ not spocially provided for 0 15 0
2. Indorsement of claim (if special) - .. .. . .. . .. .. 0 8 0
3. If more than threo folios, for every extra folio .. . . . . 0 20
4. Concurrent Writ of Summons . - . 0 8 ¢
6. Citation in matrimonial causes .. .. . .. . . . 012 0
6, Writ of Mandamus .. . . .. .. . .. .. 017 0
7. Writ of Subpeena duces tecum - .. . . .. . .« 010 0
8. Writ of Subpeena ad testificandum ., - . .. . . .. 0 90
9. If any of the above writs (oxcept Writs of Summons) exceed four folios, for each extrafolio.. 0 2 ¢

These fees include all indorsements, and copios, or preci

pes for the officers sealing them, and
attendances to issue or seal,-but not the Court fees,
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APpENMIX N,

10.

12.
13.

i4,

15.

29,

36.
37,
38,

©

39.

. Or, if special, at Taxing Officer’s discretion not L‘(cﬂ‘dm& o ..

5. Preparing and attending entoring appearance
26. If entered at one time for more than one person, for every defendant beyond the ﬁlsb
27. 1f a person appearing to a Writ of Suwnmons to recover land, limits his defence by his memo-

. Senled copy appearance for sorvice .-

ScaLe or Cosrs—continued.

Subject Matter,

Suinmonses and Warranls.
Summons to attend at Judgos' Chambers
oo s
Warrant for proceeding in Master’s Oflice .
Or 1gmatmg summonses for proceedings in Chinmbers (nmludmg tlmwmg. cugrossmg Cand ¢ op_y
to filo) ..
Or, at Taying Ofticer’s discretion. not ncculmg
And ottendmg to issue. including attendance to get dato of return ﬁxe(l
No allowance i3 to be made for preecipes unless special and exceeding three folins,

Notices and Memoranda.

. In proceedings to wind up companies, for preparing or ﬁl]mg up each nobme to ereditor or to

contributories

. If special, at Taxing Officer’s dluuﬁllon not cxceedmg pcr folio .. ..
- Notice to producy or admit (including preparation and ene copy to serve) ..
. If more than seven folios, for each extra folio . ..

. Notice of originating motion

. Notice of mtvrlot,umry motion
8y
22,

23,

Or per folio -

Any necessary or plopcr notltc or mcmm andum not. athr'zwmc prou(led for, or any demnud

This provision shall not apply to short notices ur memoranda indorsed on other documents, hub
the words or folios therein may be allowed as part of the :locu!m'ut, 50 mdors(‘d

24. If special, or necessarily exceeding three folios, for each folio

The above allowances include preparation of notice and one copy for service.
When notice of filing atlidavits is required, only one notice is to be allowed for a set of affidavits
filed, or which ought to be filed, together.

Appeara nees.

randum of appearance, in addition to the ubme

Inatructions,

o sue, institute, or defeng any action, cause, or matter, including appeals
‘Po make or oppose any motion or application to the Court or a Judge in the Lunncy, Probnte
- or Insolvency Jurisdictions, or in procetdmgs under the Companies Acts
For documents to be brought into Judges' Chambers, or the Office,of the Master-i m E‘l‘“‘*}' or
Master-in- Luna<y, such as proposals, statements of facts, n'ports, accounts, and for special
affidavits .. .. .. . . . .

2. For interrogatories ..

. To institute or oppose an mwrlocntory pnoccedmg not otherwise pronded for
. For Statement of Claim, Special Case, or Petition

. For indorgsement of writ (where no further Statement of (,]mm), Defeuce. (,ouut;ercimm chlv,

yee

Answer in Matrimonial Cause, any other pleading not otherwise provided for, for parmeulnrs
in lien of pleading and for amendments of pleading (if not merely verbal)

Instructions are not to be allowed in cases where the work intended to be m(:l\lded tllerem is
charged for and allowed in detail.

For Counsel to advise on evidenee, when the evidence in chief is to be taken orally

For Counsel to make an upphca.tmu to the Court where no other brief

For brief on hcnrmg of ariginating me*ion, summons, or petition, spct.ml cage or mot,xon for
special injunction (if the work done be not allowed for under any other hieading in the bill
of costs) ..

For brief on hearing or trial uf action or causu upon uotlcc of trml or notlce of Judgmuut gwen,
whether such trial be before a Judge, with or without & jury, or beforv a special referee,
or be the trial of an issue of fact before a Judge or referee, or on assessment of damnges
or on the hearing of an appeal when witnesses are to be anmmed or cross-examined ..

nstead of tho above fees for Instructions, such larger sum may be allowed as-the, Taxing
Officer may think reasonable huvmg regard to all the circumstances of the case, and
to the other allowances made. ‘The fees for instructions for brief are to apply to a hearing
on further consideration in Court, when an order for accounts and inquiries has been mnde
vithout such hearing or trial as above mentmued, but not otherwise.

£ 8 d
0 8 ¢
17 0
0 0
12 0
I 50
010 0
(U}
0 20
010 o
0 2 v
012 0
0 8 0
0 20
050
020
010 0
0 20
4 5 40
0 1 0
1 1 0
0.12 ¢
0 8 0
V12 0
0 8 0
110 0
012 o
016 0
08 ¢
018 0
110

0

P
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41.

42

43.
<4.

.
©

46.
47,

48.
49,

51.

55,

65.
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Scarz oF Cosrs—continued.
Subject Matter.

Drawing Pleadings and other Documents.

. Pleadings. including Petitions (but not including Particulars or Summonses), not excesdiny

oight folios™ .. .. . .. ..

If oxceeding oight folios, for ovury oxtm folio .. . .. ..

Any other necessary document, per folio .

Allowanco is not to he made to a Solicitor for dmwmg a docu monh a.ctua.lly drawu by (,ounsal
but the Taxing Officer shall allow for drawing matter necessary in order to instruct Counsel.

In making allowances for drawing the Taxing Officer may disallow anything which, in his
opinion, is a repetition or adaptation of matter for the drawing of which allowaneo has
vthorwiso been made in the same action or matter.

Copies.
Of documents, where no other provision is made, per folio .. .. . o

Carbon or machine-made copios

Where two or more copies could have been madu with a bypownter by the same lmpresemn,
the Taxing Officer may allow for each copy, however made, the same rate only as for
carbon copies. This rule may be applied in cases where both or all copies arc mado by
hand.

Closo copins aro not to bo allowed as of course, but the allowanco is to dopond on the propriety
of making or sending tho copics, which in each case i3 to bo shown to and considered
by the Taxing Officer.

Printing.

When, pursuant to Rules of Court, or for any sufficiont reason, any docnment ig printed, the
Solicitor of ‘the party printing shall bo allowed for a cupy for the prmt.er (t‘xcepf, where
made by the Officer of the Court) at per folio

And for examining the proof print, at per folio ..

And, for printing, the amount ncbunlly and properly pul(l to Lhc prlntm‘, not em.u‘dmg pm'
folio ..

In addition, all necessnn attendancrs on tho prm!,el

And, when any part shall properly be printed in a foreign language, or as a fac-simele, or in any )

unusnal or special manner, or where any alteration in the document being printed bocomes
necessary after the first proof, snch further allowance shall be madoe as the Taxing
Officer shall think reasonable.

Attendances.

Personal service of any process or proceeding, where necessury ..

If served at a distance of more than 2 miles from the noarest place of busmess or oﬂico of v he
Solicitor sorving the same, according to the time ocaupied and fares paid.

Where in consequence of tho distance of the party to be served, it is proper to effect such
servieo through an agont othor than the \Ielboume agoent, instead of the allowanco for
service, for correspendence . .. ..

Correspondent’s charges . .. ..

Or tho amount actually and ronsmmhly charged by and pmd to the’ porson sorvmg

Where more than one attondance is necessary to effoct service, or to ground an application
for substituted service, such further allowance shall bo made as the Taxing Officor shall
think roasonable.

For sorvice out of the jurisdiction such allowance is to bo made as the Taxing Officor shall think
reasonable.

. Servico on the Solicitor for a party who has issued process ot ontered an appearance, or at

the addross for service of a party .. . . .. .

. Or, if authorized to be served by post

Whon any two or more documents have to be, or may bc worved coguth(.r, one feo only for such
service.may be allowed.
On Counscl with brief or other papers or to appoint consultation or conference.

fi4. 1f Counsol’s fce ono guinca to four guinoas . . .
If over four guineas . .. . . .
. To mark refresher .. .. . e .. . ‘e .
. On consultation .. .. .. .. . ..
. On conferonce, if Counsel’s fee one gulucn, .- ‘e . N o .

. 1f over ono guinea ..
. If conference or consu]tauon occupws more than one hour, at the dxscrnuou of t.h:- ’Jd\mg

Officer, not to exceed per hour, after the first hour . . - .

. Examining Appeal Books, per hour .. .. ..

. On & Summons or other application in Clmmbcrs .. ..

. Or according to circumstances, not to exceed ..

. On Motion, Special Case, Petition, Apphcatxon adloumcd from tha Judges Cr.m.ml)ers, Appenl

or othor npphmtlon to tho Court, when in list or'likely to be heard .. ..
When heard .. .. . . .o o .e
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ArpenDIX N.

66.
87,
68.
69.

70.
71.

72.
73.
4.

78.
76.

1.
78.
79.

80.

81.

—

82.

83.
84.
85,

86.

87.
88,

89.

90.
L.
02,
93.

Soare or CosTs-—continued.
Subject Matter.

4 aendmwes—-continuei
Or according to circumstances, not to exceed | . - ..
To. present Petition ‘
On hearing or trial of any actlon. cause or matter, or issue of iuch whother before a Judge with

or without a jury, special referce, or on assessment. of damages, when in the list Y
Whon heard or tried .. .. . e . e
Or aocording to clrcumsta.nces, not to exceed s . .

For every hour, after the first two hours, including attendance to hear Judgmenb .
As to attendances at Court or in Chambers, when the Solicitor has not given persorml
sttendance, the maximum allowances slmll be as follows:—

Applications in Chambers .. ’ .. .. .. £2 20
Motions or other applications to the Court .. . .. 330
Hearing or trial of actions, &c., per hour e . . 012 0

or per day .. 33 6

When io the opinion of the Taxing Officer it is necessary for two prmc1puls, or for a Soliditor
and managing clerk to attend the trial, an additional allowanco may be made per day of .

Attending by appointment or on appllcatlon at Judges’ Chambors or beforo the Chie: Clork
the Prothonotary, the Mastor-in- Equity or Master-in-Lunacy

Or if the Judge, Prothonotary, Chiof Clerk or Master shall cortxfy that a  further sum should

be allowed, not exceeding . .
On examination of witnesses before an Exa.mmer, Oﬁioer. or other | pemun .. ..
Or according to circumstances, not to excoed per day, if Counsel omployod v .
Or, if without Counsel, at the discretion of the Taxmg Officer. .
To settle judgment or order, per hour. . . . . . .

On taxation of costa

Or, according to clroumstanoes. 1ot to exceed per dn.y of six hours (mcludmg Iuncheon ad;ouru.
ment} .

If for any purpose, such as a,tk:ndmg a trial, conference with Oouusel taxation of costs, or

" collection of evidence, it is in the opinion "of the Taxing Officer necessary for a Solicitor to
leave the town where he resides or carries on business and journey to another place, for
oach day (except Sunday) that he is necessarily absont from such town

And expenses (besides actual roasonable farcs or payment for tmnsporh), each day (24 hourn)
of necessary absenoe ..

In oll such cases the Taxing Officer must bo satisfied that tho purpose of the ]oumey could
not have been satisfactorily accomplished by an agent.

If the journey be not undertaken solely for purposes of the cause or matter, such proportion

. of tho above fees may be allowed as tho Taxing Officer shall think reasonable.

To file, lodge, or deliver any document or other papers (including filing in lieu of service, but
not other services), to obtain an appointment from any officer of the Court, to insert adver-
tisement, or other attendance of a similar nature capablo of performn.nee by a ;umor
clerk .

If tho attendanco is one roqumn tho porsons,l attendanco of the Solicitor or his managmg
clork and involving, the exeroise of skill or legal knowledgo, per hour ..

Or such larger amount as the Taxing Officer may think.reasonable having regard to the
importance or difficulty of tho subject-matter of the attondance, not exceeding per hour ..

Any attendance, for which no othor provmon is made .. . - .

Peruaala.

Of all Pleadings, including Petitions, Amendments of Pleadings (exceeding three folios), and
Originating Summonses, Interrogatories, Answers theroto, Special Cases, Statemonts
of Fasts, Notices of Defendants’ Claim under Order XVI. Rule 49, Special Affidavits or
Deoln.rat.mns, Draft Orders submitted for approval by the Solicitor for another party, Drafts
of Documents to be settled by an Officer of the Court, Orders (unless an allowance has been
mede previously for perusal of the draft thereof), Notices of Motion, 'by the Sohmtor for
the pa.rty to whom the same are delivered, per folio .. ..

Of Counsel’s opinion or advice on evidence, per folio .-

Notices to produce or admit, deeds, correspondence and other dooumonts, mclud.mg ex!ublta
which aro necessary and propor to be perused, per folio .

But if the Solicitor is already familiar with the contents of the document or 'if it is not neoeasury
to carefully read the whole, such smaller sum (if any) as the 'l‘axmg Officer may think
reasonable.

No allowance is to be made-for perusal of letters received by the Solicitor, nor of notices
or summonses except where specially provided.

For perusal of a bill of costs, with a view to taxing the same adversely, at the dmcremon of the
Taxing Officer, not exceeding per folio .. . .. .. .

Oaths, Ezhibits, and Special Bail.

Commissioners to take oaths or affidavits, for every oath declu.mtlon, or nﬂ‘irma.hun ..
The Solicitor for preparing oach exhibit .. . . .. ..
The Commissioner for marking cach exhibit .., . s . . .
The Commissioner on taking special bail e . .. .. .
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ScaLzs or Cosrs—continued.
Bubject Matter.
Correspondence, Agency, &c. £ s d
94. Letters, if ordinary . . . . . ‘e o .. 0 4 0
05. Letters, if special . . .. . .. . .. 0 60
96. Circular letters, atter the first 010
Or at the discretion of the Taxing Officer. If the letter be in fact an opl.mon on a queshon of
law, the Taxing Officer may allow & reasonable fco for work dons in order to give such
opinion.
97. In'cases whore an agent is employed, for correspondence per quarter of the year .. o 012 0
to
1 80
Or, if special or extensive, at the discretion of tho Taxing Officer.
Theso provisions shall apply although the correspondence be not in a cnuse or matter.
An a.llowa.noe may also be made, if the circumstances warrant it, for the necessary expense of
camage, and tmnsuu.saxon of doocuments.
98. Solicltor’s naging Clerk’s fee, where there is a trial or hearing, at which witnesses are
examined or oross-examined . .. . .. .. .. . 1P 40

ConvevanciNg.
Instructions for and Drawing and Perusing Deeds, Wills, and Other Documents.
Such fees for instructions as, having regard to the care and labour required, the number and longbhs of
the papers to be perused, and the other circumstances of the case, may be fair and reagonable. In ordinary
cases, as to drawing, &c., the allowance shall be—

.

For drawin, o o . . . .. 2s. per folio.

For engrossing . .. . .. .. .. 8.

For fair copying .. .. . . .. ..o6d

For perusing . . . .. . RS T3 ”

Attested copies . .e .. .- . o 0d.
Attendances. e d

In ordinary cases . 10 0

In extraordinary cases the ’.[‘a.xmg Officer muy ‘inerease or d'minish the abovo chnrgo if for any special
reagons he shall think fit.

Abatracts of Tiitle (where not covered by the above Scales). s d.
Drawing each brisf sheet of elght folios . .. .. 8 8
Fair copy . . . . . 3 4
Journeys from Home. £ o d

In ordinary cases for every day of not less than soven hours employed
on business or in travelling .. . .. b 50
Where a less timo than seven hours is so employed per hour .. .. 015 0,

In extraordinary cases the Taxing Officer may increaso or diminish the above allowanoe, if for any special

reasons he shall think fit.
Seeoran Scark or Cosrs.

- ‘Where Amount Over £250
—_— claimed does |and not exceeding
_ not exceed £250. £500.
£ s d £ a d
1. Letter before action .. 0 8 0 0 6 0
2. Inatructions to sue, including prepamtlon of wntr and partlcula.m of clum
and copy to file, including attendance to issne .. . e 116 0 210 0
3. Each copy writ for service 020 0 20
4. Instructions to defend, mcludmg u.ppenmnca and nttendmg, ent.anng .
notice thereof, copy and service | 100 1 680
5. Summons for dn'ecf.lona, mc]udmg copy for service and attendance to
issue .. 012 0 016 0
6. If more than one oop‘y for semce reqmred—ior each such oopy 01 6 01 8
7. Attendance at Judge's Chambers on hearing 0 8 0 012 o
8. Instructions for interrogatories or affidavits in a,nswer .. 0 8 0 012 0
9. Drawing interrogatories or affidavit in answer—per folio .. 01 8 01 6
10. Copies thereof—at per folio - .o . . 0 0 6 0 0 8
11. Perusing interrogatories or affidavits answering same . .0 8 0 0 8 0
12. Attendance on counse! to settle interrogatories or answers . . 0 6 0 0 8 0
13. Fee to counsel and clerk—not exceeding .. . .. .. 2 4 6 2 4 6
14. Instructions for any other special affidavit .. 0 8 0 012 0
15. Subpeena ad test for any number of persons, mcludmg thres vopms, ptaempe,
and attendance to issue 0 9 0 012 0 |
18. Each necessary copy beyond third .- 00 6 0 0 8
17. Subpena duces tecum, including cnpy o serve prmclpe and attendance o 9 o 010 o

to isaus .o ‘e . . .

AppENpIX N.
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Sercial ScaLe o¥ Costs—continued.

Where Amount.
claimed does
not exceed £250.

Over £250,
and not exceeding
£500.

. If subpena duces tecum more than three [rﬂms—fm' cach folio beyond

18
three . .. ..

19. Notice to produco copy &nd ﬂervme o R

20. The like to admit documents or (ucta—wpy and service

21. Instructions for or to defend set-off or counterclaim ...

22, Preparmg notice of special defence, set-6fl or countcrblmm—c,opy and
service .. .

23. Perusing notice to produce or admit,

24. Instructions for brief for counsel, including all nbbeudnnces on bhe part,y
and his witnesses in connexion with the preparatlon for honrmgﬂnot
exceeding . .

25. Drawing brief for counsel—per folio . ey e ..

Copy thereof—per folio .. . . . ..
-Copy documents to accompany—per folio .. ° . . .-
26, Attendance on counsel therewith .. .

290. Fce to counsel and clerk

30. Attendance at court before trial czme in Het not renchedwfur cach day .

31. Attendance at court on trial with counsel .- .

32. Each day after the first .. . .. . .

33. Attendance marking refresher to counsel

34. Refresher fee to counsel, for each day after the first—fec act.ually pmd
not exceeding. .

35, Solicitor's managing clerl’s fee where there is a trial a6 which witnesses
are examined or cross-examined. .

36, Drawing costs for taxation, including copv for ta.xmg oﬁicer—-per folio. .

37. For cach copy .. ..

38. Appointment to tax copy. ‘and servica .. . . .

38. Attendance taxing .

40. Writ of Fieri Facias, mcludmg copy prwulpn lmd ubtendm& to i issue .

41, Attending to lodge . .. .

42. Attending to return .

43. Perusing deeds, correspondencc, uccounhs, afﬁdants, and ohher docn-
ments not hervinbefore pmvnded for nnd thought nocessary on taxation

. —at per folio . .

44. Plans, charts, or modela where necessnry fr'x' lse at hearmg, nct.
exceeding .. Yoo . .. ..

45. Tetters neceesary during progmss of action ..

46. Drawing any necessary document not herembefore provnded for——-per
folio . .- . .

47. Copy thereof—per folio

48. In all cases where carbon copies nf documents aro used fnr ennh such
copy after the-Arst—per folio ..

49. Any summons to attend at Judge’s Chambers other than summonu for
directions, including copy for service and at ending to issue

50. All necessary attendances at tlie office of the Prothono‘ary, at Judges
Chambers, on Commnissioner for tnkmg Affidavits, on oppusxte party or
his solicitor, and on elient

51. Attendance on oxamination of witness or witnesses boiore nny examiner.
officer, or other person .. .

Or, according to mr(umsbancesu-—not t.o excced .. e .

52, Brief to counsel on examination .. . ..

£3. Attendance on counsel therewith .. ‘. .. .

54, Feo to counsel and clerk .. ..

55, Service or filing in lien of service of any wrlf. summous, mterrogatones
affidavit, order, notice, or other documem on a party who has not
entered an appearance and if not authorized to be served by post ..

(Nore.—This involves personal service.) :

58. If served at a distance of more than 2 miles from nearest place of business
or office of solicitor serving the seme, according to the time occupied |-
and fares paid.

57. Where in consequence of the distance of the party to be served it is proper
tn effect such service through an a.gent—-fnr cormspondcnce, in addition

58. Correspondent’s charges .. . .. .

59. If authorized to be served by posb

. Fee to counsel and clerk, amount a..ctuo,lly ptud—-not exceedmg L e
. Attendance, arranging cohference with counsel, and attending éame ..

. Service where an appearance has been enbered on the solicitor or parcy .
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SoaLr oF Costs—continued.

Where Amount Over £250
— - . claimed does |and not excecding
. not exceed £259, . £500,
- — —— Ehd - —— - —_—
£ oy od £ oa d
61. For preparing any necessary or proper notice, mémerandum, or demand X
" not otherwise provided for 05 0 ¢ 5 0
62. Or if special and necessunly exceedmg three folios—for each follo beyoud
three o1 6 01 6
63. Where counsel employed on any applxcuhon to Jndge in"Chambers and
certified for by the Judge—brief to counsel in such cases .. .. 012 0 018 0
64. Attendance on counsel therewith .. . .. .. . 0 6 0 0 6 0
65.: Fee to counsel and clerk—not exceeding .. 24 6 2 4 6
Where trial adjourned upon payment of LOSU! of da,y—-
66. Attending court . .. . 1 00 . 1o 0
67. Fee to counsel and clerk—nob exceedmg . e . . 610 0 | 7120
Withesscs' Expenses.
Aliowance per Day.
Professional men. including—- .
Medical practitioners .. .. -
l.ogal practitioners
Architects
Engineers or survey ors .. .
Dentists .. .. .. . .. #From 1 to 3 guineas.
Veterinary surgeons .. . .. ..
University professors
Accountants {carrying on memew as pun(,lps.[s)
Patent attorneys
Merchants, auctioncers, estate agents. shumbrokcrs, From 1 to 3 guineas.
bank managers
Farmers or graziers .. “x .. |
Master tradesmon
Pergons carrying on busmess. sm‘h as hotolkoepors yel.
shopkeepers, commission agents, &c.
Gentlemen
Adult persons in r{‘(}(‘l])l: of qal»ry, such as clf-rkn, 108.. or the amount of the salary actuslly lost by
officers employed by companies, &. the witners, whichever is greater, but not

exceeding in any cvent £1.
Adult persons in receipt of wages, such as labourers, 7s. 6d., or the amount of wages sctually lost by
artisans, police constables, &e. the witnesses, whichever is greater, but not
exceeding in any event £1.
Female witnesses (not engaged in business or pro- From 5a. to 10s.
fossion, nor in receipt of salary or wages) . :
Female witnesscs (engaged in profession or busincss, Same as male witnesses of similar class.
or in receipt of salary or wages)
Persons under 21 years of age in receipt of salaiy or Js., or amount of saliry or wages actually lost by
wages witness, whichever is greater, but not exceecing
‘ in any event £1.

In addition te the above allowances, witnesses residing at a distance from the place of trial shall e
allowed reasonable travelling expenses actually paid, and a reasonable amount for sustenance.

Witnesses attending in more than one action or matter will be entitled to only a proportionate part
of their expenses in cach action or matter.

Notwithstanding anything in the above scalo, the Taxmg Officer may allow to expert witnesses a
special fee for attendance at Court. if the witness be acting as an expert in assisting Counsel or Solicitor
for the party during the trial: nor shall anything in the above scale affect the existing practice of allowing
qualifying fees to witnesses. .

Dated this 18th day of November, 1937.

F. W. MANN, CJ.
J. R. MACFARLAN, 1.
CHARLES J. LOWE, ..
C. GAVAN DUFFY,
RUSSELL MARTIN, J.

AppENDIX N,
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Commencement
of Rules.

Proceedings to
be commenced
by petition.

Afidavit to
aceompany
overy potition.

Applications as
to

CHAPTER II.

RULES OF PROCEDURE IN DIVORCE AND MATRIMONIAL
CAUSES.
1. On and after the first day of April, 1938, all Rules of Procedure
in Divorce and Matrimonial Causes shall be repealed and of no effect except
so far as regards all proceedings then pending and on the said first day

of April, 1938, the Rules hereinafter ‘set out shall come .into force, and

shall apply to all proceedings commenced on or after that date.

2. Proceedings before the Court shall be commenced by filing in the
Office of the Prothonotary a petition in the form in the Seventh Schedule
to the Marriage Act 1928, or to the like effect, together with an affidavit
such as is prescribed in the next following Rule.

3. The affidavit accompanying, and to be filed with every petition to
obtain a decree of nullity of marriage, dissolution of marriage, - judicial
separation, or declaration as to jactitation of marriage, shall be made by
the petitioner, and, if necessary, some other person or persons, and shall
verify, paragraph by paragraph, the facts, acts, and conduct stated in the
petition, distinguishing those within the personal knowledge of the deponent,
and those which the deponent can verify only from belief ; ahd also verifying
so many of the following acts and circumstances, with dates and all other
particulars, fully and distinctly, as are applicable to each case, or assigning
explicit reasons for omitting to do so :—

(1) Age, place of birth, and domicile of husband and wife respectively.
{2) Condition of life, means of livelihood of husband and wife respec-
tively, both before and after marriage.
(3) Names, sexes, ages, and places of birth of living children, if any.
(4) Cohabitation, tracing it clearly from marriage to last determina-
tion, showing fully when, why, and under what circumstances
it ceased.
(5) Separation or separations, if any, and causes thereof, and .sub-
stance of deed of separation, if executed. ' . :
(6) Origin of the acquaintance of the adulterer or adulteress.
(7) Fact and time of adultery.
(8) All the occasions on which, within petitioner’s knowledge, adultery
-has been'committed.
(9) The precise occasion when petitioner first suspected any improper
or adulterous intercourse.
(10) Reasons, if any, for not having sooner instituted proceedings.
(11) Any other facts or circumstances within petitioner’s knowledge
bearing on the petition.
(12) Distinct and unequivocal denial ot all collusion or connivance,
past or present, direct or indirect, with .the respondent or
any person liable to be made respondent.

: Co-RESPONDENTS. v
4. Applications made to the Court under section 79 of the Marriag

comspondents  Act 1928 relating to co-respondents shall be made by summons founded on

how made.

afidavit.

4
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5. If the name of any alleged adulterer should be unknown to the
petitioner at the time of filing his petition, the same must be supplied as
soon as known, and application must be made forthwith to a Judge to amend
the petition by inserting such name therein, and the Judge shall give
directions as to such amendment, and such further directions as he may
think fit us to the service of the amended petition.

CITATION.

6. No citation in a suit for dissolution or nullity of marriage shall be
issued nor shall any petitioh in such a suit be filed unless there appear
on its face in red letters the words “In case of a decree nisi being granted
neither party can legally re-marry until such decree nisi has been made
absolute ” or words to the like effect.

7. Bvery petitioner who files a petition and affidavit as aforesaid shall
prepare a citation according to the form in the First Schedule, No. 1, and
shall take such citation, together with a pracipe, according to the Form
No. 2 to the office of the Prothonotary, and shall file the pracipe, and the
citation shall be then signed and sealed.

SERVICE OF CITATION.

8. Every citation, within two months after filing of the petition upon
which it is issued, shall, together with a copy of the petition sealed with the
seal of the Court, be served personally on the person cited by leaving a copy
with such person, and producing the original, if required so to do; and &
similar citation and copy shall be in like manner served upon every person
whom it is intended to make a co-respondent in the cause. No citation shall
be served out of the jurisdiction except on leave obtained on application to
the Qourt or a Judge, and such Court or Judge shall fix the time within which
an appearance must be entered.

9. In cases where personal service cannot be effected, application may
be made to the Court or a Judge to substitute some other mode of service, or
to dispense with service altogether, and every such application shall be made
upon affidavit or affidavits, and may be granted upon such terms and con-
ditions as the Court or a Judge may think fit.

10. After personal service of citation has been effected, the citation, with
the certificate of service indorsed thereon, shall be forthwith returned into
and filed in the office of the Prothonotary. .

-

INDORSEMENT OF ADDRESS.

11. Where the petitioner proceeds by a solicitor, every citation and
petition shall have indorsed thereon the address of the petitioner, and also
the name or firm and place of business of his solicitor, which shall be his
address for service, if such place of business is not more than three miles
from the office of the Prothonotary, and also, if his place of business shall
be more than three miles from the office of the Prothonotary, another place
to be his address for service, which shall not be more than three miles from
the office of the Prothonotary, where writs, notices, pleadings, petitions,
orders, summonses, warrant§, and other documents, proceedings, and
written communications not requiring personal service may he left for him.

Where name of
alle,

adulterer
unknown.

Warning against
re- i

Form of
citation.

Personal
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filed after
service.
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And where any such golicitor is only agent of another solicitor, he shall add to
his own, name or firm and place of business the name or firm and. place
of business of the principal solicitor.

12. Where the petitioner. proceeds in person, he shall indorse upon thc,
citation and petition his place. of résidence, his occupation, and a place to be
his address for service, which shall not be more than three miles irom the
office of the Prothonotary, where writs, notices, pleadings, petltlons, orders,

‘summonses, Warrants, a and other documents, proceedings, and written com-

munications not requiring. personal service may be left for him..

13. Any petitioner or respondent may from time to time substltute
another address for service within the like distance by filing the same in
the office of the' Prothonotary, and serving a notice thercof upon the opposite

party.

" APPEARANCE.

14. Unless service has been dispensed with no further proceedings shall
be taken unless with the express leave of the Court or a Judge until an
appearance has been entered according to the form in the First Schedule,
No. 3, or an affidavit of service of the citation has been filed in the office
of the Prothonotary. Where service of the citation has been dispensed
with, or any other special order has been made, the order must be filed
with the Prothonotary before any further proceedings are taken.

15. An appearance to a citation, by or on behalf of the party cited, may-
be entered at any time pending the proceedings of the cause.

16. Every entry of an appearance shall, where the respondent appears
by a solicitor, be accompanied by a memorandum of the place of business:
of such sohu’cor which shall be his address for service, if such place of business
be not more than three miles from the office of the Prothonotary, and also’
if his place of business shall be more than three miles from the office of the!
Prothonotary, another place to be his address for service, which shall not be
more than three miles from the office of the Prothonotary ; and where any
such solicitor is only agent of another solicitor, he shall add to his own name
or firm and place of business the name or firm and place of business of the’
principal solicitor,

17. When a respondent appears in person, he shall state in such'memq-
randum his address, and a place, to be his address for service, which shall
not be more than three miles from the office of the Prothonotary.

18. If 'a party cited wishes to raise any question as to the ]urlsdlctxon
of the Court, he or she must enter an appearance under protest.

19. After an appearance has been entered under protest by any party,
the said party shall, within eight days thereaiter, serve a notice on the,
petitioner or -his or her solicitor, setting forth that he has entered an appear-'
ance, and the grounds for disputing the jurisdiction of the Court such notice
to be according to the form in the First Schedule, No. 3a.

20. The petitioner shall thercupon apply to the Court or a Judge, by*s
motion or summons, to direst when and in what way the question of:
jurisdiction shall be determined, and where questions of facts are involved,
to direct whether the same shall be heard upon affidavits or oral evidence.

4
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21. 1f the Court or a Judge should decide the question of jurisdiction
against the party raising it, such party may appeal against the same, or may
appear absolutely and file an answer within such time as the Judge may
direct. .

22. After the entry of an absolute appearance to the citation a party
cited cannot raise any objection to the jurisdiction of the Court.

Surrs 1IN ForMaA PAUPERIS.

23. Any person may be admitted in the manner heretofore accustomed
to sue or defend as a pauper on proof that he is not worth Twenty-five pounds,
his wearing apparel only excepted.

24. The provisions of Rules 224,23, 24, 25, 26, 27,274, 28, 29, 30, 31, and
314 of Order XVI.of the Rules of Procedure in Civil Proceedings shall apply
mutatis mutandis to proceedings for divorce and other matrimonial causes.

25. The affidavit, if application is made by a wife to prosecute a suit
against her husband in forma pawperis, shall state, to the best of her know-
ledge and belief, the amount of income or means of living of her husband.

26. When a husband has been admitted to prosecute a suit against his
wife in forma pauperis, the wife may apply for an order that she be at liberty
to proceed with her defence n forma pauperis on production of an affidavit
that she has no separate property exceeding Fifty pounds in value after
payment of her just debts.

27. When a wife has been permitted to prosecute a suit against her
husband <n forma pauperis, the husband may apply for leave to proceed
with his defence in forma pauperis on production of an affidavit as to his
income and means of living, and proving that besides his weuaring apparel
he is not worth Fifty pounds after payment of his just debts.

PeRsoNs oF UNsounp MinD.

98. A committee duly appointed of a person of unsound mind may
take out a citation and prosecute a suit on behalf of such person as a petitioner,
or enter an appearance, intervene, or proceed with the defence on behalf of
such person as a respondent; but if no committee should have been
appointed, application is to be made to a Judge, who will assign a
guardian to the person of unsound mind, for the purpose of prosecuting,
intervening in, or defending the suit on his or hzr behalf ; provided that,
if the opposite party is already before the Court when the application for
the assignment of a guardian is made, he or she shall be served with notice
by summons of such application.

ANSWER.

29, Within twenty-one days, or such further time as may be fixed by a
Judge, from the service of the citation and copy ot the petition, the respondent
shall file his or her answer in the said office according to the Form No. 4,
otherwise the petitioner, subject to the complianee with Rule No. 13, shall
be at liberty to proceed to proof of the petition. .

30. Every answer shall have indorsed thereon the address for service as
required by these Rules. ‘
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31. Bvery answer shall be accompanied by an affidavit made by the
respondent, and, if necessary, some other person or persons, verifying fully,
paragraph by paragraph the facts stated in the answer, distinguishing those
within the personal knowledge of the deponent and those which the deponent.
can verify only from belief; provided that in no case shall any respondent
be compelled to.confess or adrmt the commission of adultery. .

32. In cases involving a decree ot dissolution of marriage, nulllty of
marriage, or judicial separation, or in a suit of jactitation of marriage, the
respondent may, it he or she can, in the affidavit filed with the answer, fully
and unequivocally state that there is not, and has never been, any collusion
or connivance,.direct or indirect, between the deponent and the other party
to the marriage.

33. The respondent shall file, in the office of the Prothonotary, his or
her answer, and on the same day deliver to the petmoner or his or her proctor
a copy thereof .

‘FURTHER PLEADINGS. -
34. Within fifteen- days from the filing and serving of the answer, the-

 petitioner may file a reply thereto, and on the same day deliver to the re-

spondent or his or her sohcitor a copy thereof, and the same period shall be
allowed for similarly filing and serving any further or subsequent statement

“and copy thereof.

35. Upon the explra.tlon of fifteen days from the filing and serving of the
last pleading, the cause shall be deemed to be at issue.

GENLRAL RULES As To PLEADING.

36. If either party désire to amend his or her petition, answer, or sub-
Bequent statement, it may be done by permission of the Court or a Judge, and
in such form and under such terms as the Court or a Judge mayapprove.

37. Where a petition, answer, or other pleading has been ordered to be
altered or amended, the time for filing and delivering a copy of the next
pleading shall be reckoned from the time of the order having been complied
with.

38. A copy of every pleadmg, showmg the alterations and amendments
made therein, shall be delivered to the opposite parties on the day such altera-
tions and amendments are made in the pleadings filed with the Prothonotary ;
and the opposite parties, if they have already pleaded in answer, shall be
at liberty to amend such answer within four days, or such further time as
may be allowed for the purpose. .

39. I either partyin the causefail to file or deliver a copyof the answer,
veply, or other pleading, or to alter or amend the same, or to.deliver a copy
of any altered or amended pleading, within the time allowed for the purpose,
the party to whom the copy of such answer, reply, or other pleading, or
altered or amended pleading, ought to have been delivered, shall not be
bound to receive it if tendered, and such answer, reply, or other pleading
shall not be filed, or be treated or considered as having been filed, or be
altered or amended, unless by order of a Judge, to be obtained on sum-
mons.  The expense of obtaining such order shall fall on the party applving
for it, unless the Judge shall otherwise direct.

0. Applications for further particulars of matters pleaded are to be
made by summons, and not by motion. ,
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SERVICE.

41. Where personal service of any pleading, notice, proceeding, or docu-
ment is required, the provisions of these Rules, so far as they relate to the
service of citations, shall apply. )

42. When it is necessary to serve personally any order or decree of the
Court, the original order or decree, or any office copy thereof, under seal of
the Court, must be produced to the party served, and annexed to the affidavit
of service and marked as an exhibit by the Commissioner or other person
before whom the affidavit is sworn.

43. It shall be sufficient to leave all pleadings; notices, proceedings, and
documents, which are required to be given or delivered to the opposite
parties in the cause, or to their solicitors, and personal service of which
1s not expressly required, at the address furnished as aforesaid by the
petitioner and respondent respectively.

44, If such address be not furnished as aforesaid, or if such address be
illusory or fictitious, the opposite party may proceed by filing all such
pleadings, notices, proceedings, and documents in the Prothonotary’s Office.-

45. When it is necessary to give notice of any motion to be made to
the Court, such notice shall be served on the opposite parties who have
entered an appearance four clear days previously to the hearing of such
motion, and a copy of the notice so served shall be filed in the Prothonotary’s
Office, but no proof of the service of the notice will be required, unless by
direction of the Judge.

46. If an order be obtained on motion without .due notice to the
opposite parties, such order will be rescinded on the application of the parties
upon whom the notice should have been served; and the expense of and
arising from the rescinding of such order shall fall on the party who obtained
it, unless the Judge shall otherwise direct.

MODE OF TRIAL.

47. When the proceedings have raised the question of fact necessary to
be determined, either party may, within fifteen days from the time the cause
is at issue, apply to the Court or a Judge to direct the truth of any question
of fact arising in the proceedings to be tried by a jury, and the time and
place of such trial ; and if no such application be made, the Court or a J udge
may direct that such question shall be so tried and the time and place of
such trial.

48. All issues of fact for trial before a jury shall be tried before six or
twelve special jurors at any sittings of the Supreme Court.

QUESTIONS OF FacT FOrR THE JURY.

49, Whenever a cause is to be tried before a jury, the Court or a Judge
shall direct the question at issue to be stated according to the Form No. 5,
and the terms in which such question shall be stated shall, on the application
of either party, be settled by the Court or a Judge. :
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SETTING DOWN THE (CAUSE FOR TRIAL OorR HEARING.

50. In causes to be tried by a jury, the petitioner shall, within fifteen
days after the questions of fact have been settled, file such questions in the
Prothonotary’s Office, and at thé same time set down the cause as ready
for trial, and on the same day give notice of his having done so to each party
for whom an appearance-has been entered. : .

51. In'causes 'to be heard without & jury, the petitioner shall, within
fifteen days from the time the cause is at issue, set the cause down for hearing,
and on the same day give notice of his having done so to each party in the
cause for whom an appearance has been entered. '

52. If the petitioner failto'file the questions of lact for the jury or set
down the causeé for trial or hearing or to give due notice thereof, for the
space of one month after the question of fact might have been filed or the
cause might have been set down, any respondent entitled to be heard at
such trial or hearing may file the questions for the jury, and set the cause
down for trial or hearing, and shall on the same day give notice of his having
done so to the petitioner and to each of the other parties to the cause for
whom an appearance has been entered.

.

TrIAL OR HEARING. .

53. All causes shall be heard at such times as the Court or a Judge shall
direct. A : -

54. No cause shall be called on for trial or Learing until after the expira-
tion of twenty-one days from the day when the same has been set down for
trial or hearing and notice thereof has been given, save with the consent of
all parties to the suit: Causes may be set down during any vacation.

55. The Associate or other officer shall enter in the Court book the
finding of the jury and the decree of the Court, and shall sign the same.

56. After appearance so entered as aforesaid by or on behali of any
respondent, he or she may be heard in respect of any question as to costs
of suit, and may also be heard in yespect to any question as to custody ol
children, although he or she may have filed no answer to the petition in the
cause, but may not file aflidavits touching matters in issue in the cause, and
no such affidavit can be read or made use of as evidence in-the cause.

. B7. The..practice and procedure as to summoning, attendance, and.
challenging of jurors; summoning and attendance of witnesses; orders.
made or commissions or letters of request issued for the examination .of

witnesses ; admission.of documents ; hearing and addresses of. counsel ; and
all other procecedings with reference to the hearing or to the trial of any

. issue, shall, unless otherwise provided, be as nearly as may be according to

Time tor filing.

the practice and procedure of the Supreme Court in civil proceedings.

EVIDENCE TAKEN BY AFFIDAVIT,

58. Where any pul‘ty intends on the heuring or trial of any issue to
verify his ur her case in whole or in part by his or her own affidavits, such
affidavits shall be filed within eight days from the filing of the last
proceeding. . . .

e
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59. Counter affidavits to any facts stated in such afidavits may be filed
by either party within fifteen days from the filing of the affidavits which
they are intended.to answer. ‘ N

60. Copies of all such affidavits and counter affidavits shall, on the day
the same are filed, be delivered to the other parties entitled or to their
proctors.

61. Affidavits in reply to counter affidavits cannot be filed without
permission of-a Judge. = -

62. Application for an order for the attendance of a deponent for the

purpose of being cross-examined in open Court shall be made to a Judge

on summons.

SUMMONSES.

63. A summons to attend betore a Judge at Chambers may be taken
oub by any person in any matter pending in the Court, and the practice and
procedure thereon in all respects shall, unless otherwise provided for by
these rules, be, as nearly ‘as may be, according to the practice and
procedure in Chambers of the Supreme Court in civil proceedings, but all
orders made on such summonses shall be filed in the office of the Prothono-
tary within seven days after the pronouncing thereof, or in default thereof
shall be deemed to have lapsed. ’

64. All applications to the Court, except those expressly required to be
made by motion or petition, shall be made by summons ; but the Judge
before whom such summons shall be heard may, at the request of either
party, or without such request, direct that it shall be heard in open Court

NEW TRIAL AND RE-HEARING.

65. An application to the Judge for a new trial of issues of fact tried
by a jury, or for the re-hearing of a cause, may be made by motion within
fourteen days from the day on which the issues were tried or the cause was
heard if the Judge be then sitting to hear motions ; if not, on the first day
appointed by the Judge for hearing motions after the expiration of fourteen
days. | ’ )

ReversaL oF DECREE FOR JUDICIAL SEPARATION.

66. Petitions for-the reversal of a decree of judicial separation must set
out the grounds upon which the petitioner relies according to Form No. 6.

67. Before such a petition can be filed, an appearance on behalf of the
party praying for a reversal of the decree of judicial separation must be
entered in the cause in which the decree has been pronounced. '

68. A certified copy of such petition, under seal of the Court, shall be
delivered personally to the party in the cause in whose favour the decree
has been made, who may, within fourteen days, file an angwer thereto in the
Prothonotary’s Office, and shall on the day on which the answer is filed
deliver a copy thereof to the other party in the cause, or to his or her proctor.

69. All subsequent pleadings and proceedings arising from such ‘petition
and answer shall be filed and carried on in the same manner as before directed
in respect of an original petition for judicial separation and answer thereto;
80 far as such directions are applicable. . ‘

. ~ INTERVENERS. e :

70. Tvery party infervening must join in the Progeedings at the stage
in which ke finds them unlessit'is otherwise ordered by, the Court.” "~ ' -

1829.—17 A
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INTERVENTION, ETC.; BY THE ATTORNEY-GENERAL.

71. Application for leave to intervene by the Attorney-General in any
cause must be made to the Court or a Judge by motion supported by
affidavit.

72. The Attorney-General shall, within fourteen days after he has.
obtained leave to intervene in any cause, enter an appearance and plead to
the petition ; and on the day he files his plea in the Prothonotary’s Office
shall deliver a copy thereof to the petitioner or to his proctor.

73. All subsequent pleadings and proceedings in respect to the Attorney-
General’s intervention in a cause shall be filed and carried on in the same

manner as before directed in respect of the pleadings and proceedings of the °

original parties to the cause.

74. When the Attorney-General desires to show cause against making,
absolute a decree niss for dissolution or nullity of marriage, he shall enter
an appearance in the cause in which such decree nisi has been pronounced,
and shall within fourteen days aiter entering appearance file his plea in the
Prothonotary’s Office, setting forth the grounds upon which he desires to
show cause as aforesaid ; and on the day he files his plea shall deliver a copy
thereof to the person in whose favour such decree has been pronounced or
to his or her solicitor; and all subsequent pleadings and procecdings in
respect to such plea shall be filed and carried on in the same manner-as
directed by the two last preceding rules and regulations.

SaowING CAUSE AGAINST A DECREE,

75. Any person other than the Attorney-General wishing to show cause
against making absolute a decree nisi for dissolution or nullity of marriage
shall enter an appearance in the cause in which such decree n1s7 has been
pronounced.

76. Every such person shall at the time of entering an appearance, or
within four days thereafter, file affidavits setting forth the facts upon which
he relies.

77. Upon the same day on which such person files his affidavit he shall
deliver a copy of the same to the party in the cause in whose favour the
decree mist has been pronounced.

78. The party in the cause in whose favour the decrce nist has been
pronounced may, within eight days aiter the delivery of the affidavits, file
affidavits in answer, and shall, upon the day such affidavits are filed, deliver
a copy thereof to the person showing cause against the decree being made
absolute. '

79. The person showing cause against the decree nisi being made
absolute may, within eight days, file affidavits in reply, and shall upon.the
same day deliver copies thereot to the party supporting the decree nisi.

80. No affidavits are to be filed in rejoinder to the affidavits in reply
without permission of a Judge. . R

. 81. The questions raised on such affidavits shall be argued in such
manner and af such time as the Judge may on application by motion direct ;
and if he thinks fit to direct any controverted. questions of fact to be tried
by a jury, the same shall be settled and triedin the same manner and-subject
to the same rules as any other issue tried in the Court. :
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DECREE ABSOLUTE.

82. In every case where a decree nisi for dissolution of marriage or a Dratt degee
decree nist or absolute of nullity of marriage is pronounced a draft thereof & beioigm,
shall be lodged with the chicf clerk within fourteen days of such pronounce-
ment and a fair copy (duly stamped) of the draft decree as settled by the
chief clerk together with the original draft shall be lodged at the Prothono-
tary’s Office within seven days after such decree has been settled and such
times shall be deemed to be the times prescribed under Section 132 of
the Marriage Act 1928. 1In case of non-compliance with the foregoing
provisions within the time prescribed the chief clerk or the Prothonotary
(as the casc may be) may permit a subsequent lodging to be made and
shall permit subsequent lodging which has been ordered by a Judge.

'83. No decree nist for dissolution or nullity of marriage shall be made pecree nici
absolute till after the expiration of three months from the pronouncing e
thereof.

DisMISSAL oF PETITION.

84. When an order has been made for the dismissal of a petition on pemoval trom
payment of costs, the cause will not be removed from the list of causes in ™
the Court books without an order of the proper officer, to obtain which it
must be shown to his satisfaction that the costs have been paid.

ArPEALS TO THE FurL CoURT.

85. The provisions contained in Order LVIII. of the Rules 0f practics on
Procedure in Civil Proceedings shall, subject to the provisions of section 130 sppens.
of the Marriage Act 1928, apply to appeals from the decision of a single
Judge so far as the same are applicable.

86. All appeals to the Full Court shall be heard at such times during Time for
any sitting of the Full Court as that Court may direct. bearing.

ALIMONY.

87. The wife being petitioner in a cause may apply for alimony at any Application by
sime after personal service of the citation on the husband, or after service i
in some other mode substituted by order of the Court, or after service on the
husband has been dispensed with, provided that the fact of marriage between
the parties is established by affidavit filed in the cause.

88. The wife being the respondent in a cause after having entered an appearance.
appearance to the citation may also apply for alimony.

89. Upon any such application any party may require the production of gvidence.
documents and the attendance of the husband or wife or of any witnesses
for the purpose of being examined or cross-examined upon the hearing
thereof.

90. A wife who has obtained a decree of judicial separation, on such pemanent
decree being affirmed on appeal, or after the expiration of the time for ap- *mes-
pealing against the decree if no appeal be then pending, may apply for an
allotment of permanent alimony though no alimony shall have been allotted
to her, pending suit, provided thatshe shall, eight days at least before making
such application, give notice to the husband or to his solicitor of her intention

1829.—18
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80 to do; and the preceding. Rules relating to applications for alimony
pendente lite shall, so far as the same are applicable, be observed in respect
to the proceedings upon such application for permanent alimony.

91. A wife may at any time after alimony has been allotted to her,
whether .alimony pendente lite or permanent alimony, apply for an increase
of the alimony allotted by reason of the increased faculties of the husband,
or the husband may apply for a diminution of the alimony allotted by
reason of reduced faculties; and the course of proceeding in such cases
shall be the same as required by these-Rules in respect to the original
application:for alimony and the allstment thereof, so far as the same are
applicable. ~ '

92. Permanent'alimony shall, unless otherwise ordered, commence and
be .computed from the date of the final decree of the Judge, or of the Full
Qourt.on appeal, as the case may be.

93. Alimony pendente lite, and also permanent alimony, shall be paid to
the wife, or to some person or persons to be nominated in writing by her,

and approved by the Court, as trustee or trustees on her behalf.
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+ MAINTENANCE AND SETTLEMENTS.

94. Application to the Court to exércise the authority given by sections
95, 96, 106, or 107 of the Marriage Act 1928 shall be made by summons.

95. In case of application under section 95 or 96 of the Marriage Act
1928, such application may be made as soon as the decree nisi has been
pronounced, but not before. ‘ "

96. A certified copy of such summons shall be personally served on the
husband or wife {as the case may be), and on the person or persons who may
have any legal or beneficial interest in the property in respect of which the
application is made, unless ‘the Judge shall direct any other mode of service,
or dispense with the service of the same on them or any of them.

97. The costs of a wife of and arising from the application shall not be
allowed on taxation of costs against the husband before the final decree in
the principal cause, without direction of the Judge.

+

CusTODY, MAINTENANCE, AND EDUCATION OF CHILDREN.

98. A certified copy of a summons or petition under Part VII. of the
Marriage Act 1928, 0r under section 105 of the said Act, shall be personally
served on the. husband or wife (as the case may be), and on any trustee,
guardian, or person having or claiming the custody or control of the children,
unless a Judge shall direct any other mode of service, or dispense with the
service of the same.. ’

99. The husband or wife (as the case may be);. and the other person or

persons (if any) who are served with a petition, within fourteen days after
service, may file his, her, or their answer on oath to the said petition, and

- shall on the same ‘day deliver a copy thereof to the opposite party, or to his

Appearanoce.

proctor. .

100. Any person served with a petition, not being'a party to the
principal cause, must enter an appearance before he or she can file an answer
thereto. .o N '

1

~ (ST
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101. Within fourteen days from the filing of the answer, the opposite
party may file a reply thereto, and the same periodshall be allowed for filing
any further pleading by way of rejoinder.

102. After such pleadings have been completed, the petitioner shall
proceed to examine witnesses in support of the petition, and apply by motion
tor an order thereon ; notice of the motion and of the intention to examine
witnesses being given to the opposite party four days previously to the

otion being heard and the witnesses examined, unless the Judge shall
dispense with such service. .

103. Before the trial or hearing of a cause, a husband or wife who is
a party to it may apply on affidavit to a Judge for an order with respect to
the custody, maintenance, or education of or for access to children, issue of
the marriage.

GUARDIANS To MINORS.

104. A minor above the age of seven years may elect any one or more
of his next of kin as guardian for the purpose of proceeding on his or her
behalf as petitioner, respondent, or intervener in a cause.

105. The form of an instrument of election is given in Form No. 8.

106. The necessary instrument of election must be filed in the Pro-
thonotary’s Office before the guardian elected can be permitted to extract a
citation or to enter an appearance on behalf of the minor.

107. When a minor shall desire to elect some person or persons other
than his or her next of kin as guardian for the purposes of a suit, or when an
infant (under the age of seven years) becomes a party to a suit, application,

founded on affidavit, is to be made to a Judge, who will assign a guardian '

to the minor or infant for such suit.

108. It shall not be necessary fot a minor who, as an alleged adulterer,
is made a co-respondent jn a suit, to elect a guardian or to have a guardian
assigned to him for the purpose of conducting his defence.

NoTices AND CONSENTS.

109. Whenever it becomes necessary to give a notice to the opposite
party in the cause, or to enter into a consent, such notice and consent shall,
unless otherwise ordered, be in writing, signed by the party or by his or her
proctors. )

) OrricE Oopies, ExTraCTS, ETC.
110. Office copies of documents furnished from the office of the Pro-

Beply.

Evidence and
hearing.

Application by
husband or
wife,

Intant may
elect,

F¥irst Schedule,
Form No. 8.

Electlon to be
fled.

When Judge to
eloct,

A minor
co-respondent
need not elect.

Notices to be in
wrriting.

How made.
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are copied unless specially required. Every copy so required to be examined
shall be certified under the hand ot the Prothonotary or other officer to be

an examined copy.
AMENDMENT.

111. Tt shall be lawful for the Court or a Judge sitting in Chambers or
at the hearing or trial of any cause or issue, if such Court or Judge shall see
fit so to do, to amend all defects and errors in any proceeding in any. cause
whether there is anything in writing to amend by or not and whether the

General powers
of,

defect or error be that of the party applying to amend or not; and all
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such amendments may be made with or without costs and upon such terms
as to the Court or Judge may seem fit, and all such amendments as may
be necessary for the purpose of détermining in the existing suit the real
question of controversy between the parties shall be so made.

Bonp NoT REQUIRED.

112. Where a decree of judicial separation has been pronounced, it shall
not be necessary for either party to enter into a bond conditional against
marrying again.

CHANGE OF SOLICITOR.

113. A party may obtain an order to change his or her solicitor upon
application by summons to a Judge.

114. In case the former solicitor neglects to file his bill of costs for taxation
at the time required by the order served upon him, the party may, with the
sanction and by order of a Judge, proceed in the cause by the new solicitor
without previous payment of such costs.

CosTs.

115. In all cases in which the Court at the hearing of a cause condemns
any party to the suit in costs, the solicitor of the party to whom such costs
are to be paid may forthwith obtain an appointment for the taxation of his
bill of costs, provided that such taxation shall not take place before the time
allowed for moving for a new trial or re-hearing shall have expired, or, in
case a motion should have been made, until it is disposed of, unless a Judge
shall, for cause shown, direct a more speedy taxation. ’

116. All bills of costs shall be referred to the taxing officers of the Court
for taxation, and may be taxed by them without any special order for that
purpose. :

117. If an order for payment of costs is required, the same may be
obtained by summons, on-the amount of such costs being certified by the

_ taxing officer.

Order for
payment before
decree absolute.

Prothonotary.

118. The order for payment of costs of suit in which a respondent or
co-respondent has.been condemned by a decree nisi shall, if applied for before
the decree nisi is made absolute, direct the payment thereof to the Pro-
thonotary, and such costs shall not be paid out to the party entitled to
reeeive them under the decree mist until the decree absolute has becn

obtained.

~ OustoDpY OF DOCUMENTS.
119. The Prothonotary shall, except where these Rules otherwise pro-
vide, have the custody of all pleadings and other documents now or here-
after to be brought in and filed in any matter or suit pending in the said

» Court in its Divorce and Matrimonial Causes Jurisdiction, and all orders and
“*fees payable in respect of searches for an inspection or copies of and

extracts from and attendances with documents filed in the office of the
Prothonotary shall extend to such pleadings and other documents filed in

the said Court in its Divorce and Matrimonial Causes Jurisdiction..
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120. The Prothonotary and the clerks and other officers of the Supreme
Court shall discharge similar dutics in the said Court in its Divorce and
Matrimonial Causes Jurisdiction, and in the registry thereof, as they discharge
in the other jurisdictions of the said Qourt.

SETTLING AND PassiNg DECREES AND ORDERS.

121. All decrees and orders of the Court shall be settled and passed and
entered as nearly as may be in the same manner as is provided by Order LXII.
of The Rules of Procedure in Civil Proceedings, as to judgments and orders.

SUPPLEMENTARY.

122. The Rules, practice, and mode of procedure now or hereafter in
force in the Court in its civil jurisdiction shall, so far as applicable, and
where no provision is made by these Rules, be adopted and be in force in
the Court in its Divorce and Matrimonial Causes Jurisdiction.

INTERPRETATION,

i23. In the construction of these Rules, unless there is so mething in the
subject or context repugnant thereto, the several words hereinafter men-
tioned shall have or include the meanings following :—
“ Respondent > shall include all co-respondents so far as the same is
applicable to them.
A “folio ” shall comprise seventy-two words, every figure. being
counted as one word.
“Prothonotary” shall include Deputy-Prothonotary.
124. In all mattersnot hereinbefore provided for, the previous practice
of the Court shall be followed or if there be no such practice, then the
practice, if any, prevailing in the High Court in England.
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SCHEDULES.

FIRST SCHEDULE.

FORMS.
FormM 1.
. Citation.
In the Supreme Court of Victoria.
Divorce and Matrimonial Causes.
A.B., Petitioner,
against
C.B., Respondent,
and
E.F., Co-respondent.
GeORGE TRE SixTH, by the Grace of God of Great L%rimi_uI [rcland, and the Rritish
Dominions beyond the Seas King, Defender of the Faith, Emperor of India.
To C.B. and E.F., of
These are to command you that within eight days of the service hereof on you, inclusive of the day of
such service, if you intend to defend this suit, you do cause an appearance to be entered at the
office of the Prothonotary of this Court, in Melbourne, and take notice that, in default of so doing
the Court may proceed to hear this suit in your absence. If you intend tu defend this suit yeu
must also file an answer in the said office within twenty-one days from the service of this citation.

(L.s.) {Signed) the day of , i9 . X.Y., Prothouotary.
‘Supreme Court,
William-street, Metbourne.
Indorsement to be made after service.
This citation was duly served by me, G.H. of for a judicial scparation for cause of
at on the day of 19
: (Signed) G.H.

Nore.—This fortu must, be altered to suit whén the citation is issued by a deputy-prothonotary.

FORM 2.
Pracipe for Citation.
In the Supreme Court of Victoria.
Divorce and Matrimonial Causes Jurisdiction.
A.B., Petitioner,
against
C.B., Respondent,
and
E.F., Co-respondent.
Citation for 4.8., of against C.B. of for a judicial separation for causc of
adultery [or as the case may bel.
(Signed) P.A., Solicitor for the said A.B.
[or A.B. in person.]

[Here insert the address required within three miles from the office of the Prothonotary.]




4141 Chapter 1I.—Divoree

FIr8T SCHEDULE—continued.

Form 3.

. Entry of Appearance.
Ia the Supreme Court of Victoria.

Divorce and Matrimonial Causes Jurisdiction.

A.B., Petitioner,
against
C.B., Respondent,
and
£.F., Co-respondent.

The respondent, C.B., appears in person [or G.H., solicitor, appears for the resposdent]
[Here insert the address required by Rule 5 or 16.]
Entered this day of 19
Note.~1f the appearance is under protest, the fact must be 3o stated.

ForM 3A. Role 19.

Notice of an Appearance under protest having been entered.
[Heading and title as in Form No. 1.]

To A.B., the above-named petitioner.

.

Take notice that an appearance under protest was entered herein on the day of

, on behalf of the® above-named respondent, and that the said respondent disputes the

jurisdiction of the Court on the following ground {or grounds), that is to say :~—That the petitioner
is not at the present time, nor has she at any time been, domiciled in Victorta.

The day of
{Signed) C.D., [or G.H., Solicitor for C.D.)

Foru 4. : Rule 39,

. Answer.
In the Supreme Court of Victoria.

Divorce and Matrimonial Causes Jurisdiction.

A.B., Petitioner,
against
C.B., Respondent,
and
E.F., Co-respondent.

The ’ day of 19

The respondent, C.B., by C.D., her solicitor, or in person] saith there admit, deny, or refute
the statements contained in the pefition, paragraph by paragraph, and state fully and distinetly
connivance, condonation, or other mallers relied on as a ground for dismissing the petition, and, if
respondent can truthfully do so, here deny fully and unequivocally past or present connivance or
collusion direct or indirect with the petitioner).

e . '
Wherefore the respondent humbly prays that your honorable Court will be pleased to reject the
prayer of the said petition, &c.
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FirsT SCHEDULE—cORfinued.

Raule 49. Foru 5.
Questions of Fact for the Jury.
fn the Supreme Court of Victoria.
Divorce and Matrimonial Causes Jurisdiction. .
A.B., Petitioner,
against
C.B., Respoadent,
and
R.S., Co-respondent.
* Questions for the Jury.
1. Whether C.B., the respondent, committed adultery with R.S., the co-respondent.
2. Whether 4.8., the pct-iéioner, has condoned the adultery (if any) committed by C.B., the
respondent.
3. Whether A.B., the petitioner, has been guilty of cruelty towards C.B., the ‘respondent.
[Here set forth in the same form all the guestions al issue between the parties.]
4. What amount of damages should be paid by R.S., the co-respondent, in respect of the
adultery (if any) by him committed. ’
Rule 60, Foru 6. .

Petitfon for Reversal of Decree.

In the Supreme Court of Victoria.
The duy »f 19

Divorce and Matrimonial Causes Jurisdiction.
To the Supreme Court of Victoria.

The petition of 4.B., of

Showeth,—

1. That your petitioner was on the day of law{fully married to C.5., then
C.D., spinster [or widow), at the parish of, &c. [here state where the marriage tosk
place). :

2. That on the day of T the said Court, by final decree pronounced in a

y
cause then depending in the Court, entitled C.B. against A.B., decreed as follows, to wit,
[Here set outl the decree.)

3. That the aforesaid decree was obtained in the absence of your petitioner, who was then
residing at
[State facts tending o show that the tetitioner did not know of the proceedings; and
further, that had he known of them he might have offered a sufficient defence.}
or
That there was reasonable ground for your petitioner leaving his said wife, for that
his said wife
[Here state any legal grounds justifying the petitioner’s :r:para!ian from his wife ]}
. .-

Your petitioner therefore humbly prays—
. That Your Honours will be pleased to reverse the said decree.
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Frest SCneptLE—-continued,
ForM 8.

Election of a Guardian.
By a Petitioner.

Whereas a suit is about to be instituted in the Supreme Court, in the Divorce and Matrimonial
Causes Jurisdiction, on behalf of 4.B., against C.B. (the wifc of the said 4.B.) and R.S.: And
whereas the said 4.B. is now a minor. of the age of years and upwards, but under the age
of twenty-one years, and therefore by law incapable of acting in his own name:

Now I, the said 4.B., do hereby make choice and elect G.Z., my natural and lawful father
and next of kin, to be my guardian for the purpose of instituting the said suit, and for the purpose
of carrying on and prosecuting the same until a final decree shall be given and pronounced therein,
or until T shall attain the age of twenty-one years; and I hereby appoint C.D., of &c., my
oroctor, to file or cause to be filed this my election for me in the office of the Prothonotary.

In witness whereof I have hereunto set my hand and seal this day of in
the year 19
(Signed A.B. (r.s.)

Signed, sealed. and delivered by the within-\

named A4.B., in the presence of

[One altesting wiiness.]

By a Respondent.

Whereas a citation bearing date the day of 19 has issued under seal

of the Supreme Court at the instance of A.B., claiming to have been lawfully married to C.B., citing
the said C.B. to appear in the said Court, and then and there to make answer to a certain petition ot
the said A.B. filed in the Prothonotary’s Office : And whereas the said C.B. is now a minor of the
age of ‘years and upwards, but under the age of twenty-one years, and therefore by law
incapable of acting in her own name:

Now I. the said C.B., do hereby make choice of and elect G.H., my lawful and natural father
and next of kin, to be my guardian for the purpose of entering an appearance for me and on my behalf
in the said Court, and for the purpose of making answer for me to the said petition. and of defending
me in the said cause, and to abide for me in judgment until a final decree shall be given and pro-
nounced therein, or until I shall attain the age of twenty-one years; and I hereby appoint, &c.

PDated this 18th day of November, 1937.
F. W. MANN, C.J.
J. R. MACFARLAN, J.
CHARLES J. LOWE, J.
C. GAVAN DUFFY, J.
RUSSELL MARTIN, J.

Rale 105.
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CHAPTER III.

PROBATE AND ADMINISTRATION RULRS.

On and after the first day of April, 1938, the Probate and
Administration Rules of 1916 shall be repealed and of no effect, except so
far as regards matters then pending, and on the said first day of April,
1938, the Rules hereinafter set out shall come into force and shall apply to
all matters commenced on or after that date.

1. These rules shall so far as applicable regulatc the practice to be
observed in applications to the Registrar of Probates, and shall apply to all
applllcggéons for sealing under Part III. of the Administration and Probate
Aet

APPLICATIONS.
2. KEvery application to the Court in its probate jurisdiction shall be made
by motlon on Thursday, or on any other day appointed for hearing the same.
3. No probate of any will or administration of the estate of any deceased
person shall be granted to any person, except after the expiration of fourteen
clear days from “the publication of an advertisement by him or some proctor
on his behalf in one of the Melbowrne daily newspapers of his intention to
apply for the same, stating the date or dates of any will and codieil, if any,
in such advertisement referred to. Where the deceased was at the time .of
his death resident in Victoria 25 miles or more out of Melbourne, such
advertisement may be so published in a newspaper published and circulating
in the district in which the deceased was so resident. In such last-mentioned
cage the Registrar of Probates may require such further advertisements as
he may deem necessary.
4. Lveryapplication for probate of a w111 shall besupported by an affidavit
or affidavits setting forth—

That the applicant, being a person, is of the fullage of twenty one years

The death of the testator;

The date of his decease ;

That he has lefta will and that such willis unrevoked(if suchbethefact);

The date thereof ;

That the testator was of the full age of twenty-one years at the date
of the execution of the will, and has not married since that date ;

The name of each executor and of each of the subscribing witnesses
thereto, and the residence of each of the same at the time the
affidavit in support is sworn (if known) ;

An identification or statement of the contents of the will ;

An inventory of the estate of deceased in Victoria, dmtmgmshmg real
and personal property, and setting out the value of each item
of the estate provided that the Court or a Judge or the Registrar
may in special cases dispense with full compliance with this
paragraph ; :

A scarch 1n the Registrar-General’s office for any other will deposited ;

The publication of advertisements ;

That no caveat has been lodged up to the morning of the application ;

That no application for probate or administration in this matter has
therctofore been made to or been granted by the Court or the
Registrar ; or if any previous .1pphca.t10n has been made the
full parmculars thereof.
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5. Every application for administration with the will annexed shall be
supported by an affidavit or affidavits setting forth the particulars required
by the last preceding rule so far as practicable, and also stating the
character in which the person making the application claims to be entitled,
and the truth thereof.

6. Every applicant for probate of a will or administration with the will
annexed shall on the grant being made and prior to the issue thercof cause
to be prepared in typewriting on durable foolscap a fair copy of the original
will and codicils (if any) as admitted to probate or annexed to the letters of
administration, and shall cause the same to be examined at the same time
ag the original probate or letters of administration with the will annexed
in the office of the Master-in-Equity. Such copy, on being so examined, shall
be lodged in the said office of the Master-in-Equity for record purposes.
Provided, however, that this Rule shall not apply to applications under
Part II. of the Administration and Probate Act 1928.

7. When a will is executed by a testator by his affixing his mark
thereto an affidavit of the due execution thereof and of the cause of it being by
mark shall also, if possible, be made by one or more of the subscribing
witnesses thereto. :

8. When a will is believed to be wholly or in part inoperative or not to
dispose of the whole estate of the deceased, the Court or the Registrar may
require from the applicant a statement on oath' showing what relatives or
next of kin deceased left surviving him so far as may be known and material
by law to the right to administer or share in his property.

9. Hvery application for administration by a person applying not as a
creditor shall be supported by an affidavit or afhidavits setting forth—

That the applicant, being a person,is of thelull age of twenty-one years;

The death of the deceased, and the status of the deceased, that is,
whether leaving a wife or husband, or dying a bachelor, widower,
spinster, widow, or divorced person ;

The date of his decease ;

That he died intestate, leaving property in Victoria ;

An inventory of the estate of the deceased in Victoria distinguishing real
and personal property and setting out the value of each item of the
estate provided that the Court or a Judge or the Registrar may in
special cases dispense with full compliance with this paragraph ;

What relatives or next of kin he left surviving him, so far as the same
may be known and material by law to the right to administer or
share in his property ;

The character in which the person making the application claims to
be entitled, and the truth thereof ; '

That the applicant has carefully inquired if there be a will ;

A search made in the Registrar-General’s office for a will deposited ;

The publication of advertisements ;

That no caveat has been lodged up to the morning of the application.

That no application for probate or administration in this matter has
theretofore been made to or granted by the Court or the Registrar,
or if any previous application has been made, the full particulars
thereof.

10. The affidavit in support of an application for any form of
administration shall show such facts as establish the applicant’s right to have
the administration.
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. No administration shall be granted to a creditor unless upon an
affidavit or affidavits setting forth— .

Thatthe applicant, being a person, is of the full ageof twenty-one years;

The death of the person, and the status of the deceased, that is, whether
leaving a wife or husband, or dying a bachelor, widower, spinster,
widow, or divorced person ;

The date of his decease ;

That he left property in Victoria ; :

An inventory of the estate of deceased in Victoria distinguishing real
and personal property and setting out the value of each item of
the estate provided that the Court or a Judge or the Registrar
may in special cases dispense with full compliance with this
paragraph ;

Whether he died intestate, or left any and what will ;

That the applicant has carefully inquired if there be a will ;

A search made in the Registrar-General’s office for a will deposited ;

What relatives or next of kin the deceased left surviving him, so far
as the same may be known and material in law to the right to
administer or share in his estate ;

That the applicant is a creditor, and to what amount ;

The particulars of his debt, and the evidence in support thereof ;

The publication of advertisements ; |

That no caveat has been lodged up to the morning of the application ;

That no application for probate or administration in this cstate has

theretofore been made to or granted by the Court or Registrar,
ot if any previous application has been made the full particulars
thercof. :

12. The provisions of Order XXXVIII. of the Rules of the Supreme
Court in civil proceedings shall as far as practicable apply to all applica-
tions for probate or administration.

12a. In all applications for probate or for administration, the person
making searches must he :—

(@) The solicitor acting generally in the application;

(7} A clerk in the sole and permanent employ of such solicitor only;

(¢} The Melbourne agent of such solicitor being himself a solicitor ;

(d) A clerk in the sole and permanent employ of such town agent only;

{e) The applicant in person.

The- affidavit of searches and of notice of intention to apply must show
compliance with this rule.

13. In every case where probate or administration with or without the
will annexed is for the first time applied for after the lapsc of three years
from the death of the deceased, or in the case of an application for
administration de bonis non after three years from the death of the last
administrator, the reason of the delay is to be explained by affidavit to
the Court or Registrar. Should the explanation be unsatisfactory the Court
or Registrar may require such proof of the alleged cause of delay as
cither may think fit.

14. The Court or Registrar may in cases where cither deem it necessary
require proof in addition to the oath of the executor or administrator of
the identity of the deceased or of the party applying for the grant.
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15. The Court or Registrar may require such further affidavits relating
to the execution or attestation of any will or codicil as the Court or Registrar
may think fit.

16. Grants of administration durante minore aetate may be made to
guardians of infants for their use and benefit, subject to such limitations or
conditions as the Court or a Judge or the Registrar of Probates may order.

Infants above the age of seven ycars may elect a guardian, but in other
cases a guardian must be assigned by the Court or a Judge or the Registrar of
Probates founded on an affidavit showing that the proposed guardian is
either de facto next of kin of the infants, or that their next of kin de
facto has renounced his right to the guardianship, and is consenting to
the assignment of the proposed guardian, and that such proposed guardian
is ready to undertake the guardianship; and upon any application for
administration by such guardian evidence of his election or assignment must
be produced.

In a family where there are infants both above and under the age of
seven years, an elected guardian may act for all the infants without_special
assignment.

17. Applications tor probate or administration under peculiar circum-
stances, not expressly referred to herein, shall be made upon such grounds
and materials as have been heretofore acted upon by the Court, or as near
thereto as circumstances permit, and the forms of affidavits, orders, and
documents heretofore in use shall be followed in all matters not expressly
hereby provided for and not inconsistent herewith or with the
Admimistration and Probate Act 1928,

18. All applications for probate or letters of administration shall be
dealt with by the Registrar of Probates in the order of and within ten days
from the filing thereof ; but in urgent cases on an aflidavit setting out the
urgency to the satistaction of the Registrar, the application may be dealt
with earlier by the Registrar; and the Registrar shall within such time
legibly indorse upon the preecipe his grant thereof or the short particulars
of his objections, if any, to such grant being made; and in cases of doubt or
difficulty within section 7 of the ddministration and Probate Act 1928
shall refer the matter to the Court.

19. Grants of probate and administration shall be made during vacation.

20. If the person obtaining an order for probate or administration shall
not take out such probate or procure such administration to be issued within
three months of the making of such order, any other person having claim
thereto may proceed to obtain administration cum testamento annexo or other
administration, as the case may be, notwithstanding such order; and if
such last-mentioned person, after the expiration of the said three months,
lodge a caveat against the issuing of such probate or administration respec-
tively the same shall not issue to the person who has obtained such order
without the special direction of the Court. )

21. Every order made under section 29 of the ddministration and Probate
Act 1928 shall contain a condition providing that the substituted administrator
-shall give a bond with proper sureties to the satisfaction of the Master-in-
Equity. Provided that a Judge may in granting the order dispense with this
condition if he think fit. Such order shall not be issued by the Associate
unless and until the probate or letters of administration or any previens
order made under such section be brought into the Master’s office to have
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an indorsement made thereon and on the copy thereof in the Master’s office
as to such order having been made nnless a Judge shall otherwise order. A
copy of such order when issued shall be filed in the Master-in-TEquity’s office.

99. Pursuant to clause II1. of a Convention between the United Kingdom
and the United States of America relative to the disposal of real and personal
property signed at Washington on 2nd March, 1899, and acceded to by the
Commonwealth on 3rd April, 1902: Upon any application to the Court or
Registrar for the administration of the estate of a deceased person, if it shall
appear that such deceased person was a citizen of the United States of
America and that he died in Victoria without leaving any executor or known
next of kin in Victoria, the applicant shall give notice of the application to
the Chief Consular Officer of the United States of America in Victoria. The
said Chief Consular Officer shall have the right to appear personally or by
delegate in any proceedings relating to the said application and to be heard
in the interests of any next of kin or creditors who may be in the United States
of America or be citizens of that country until they are otherwise represented.

SURETIES AND Boxps,

23. The bond of an ordinary administrator and his sureties shall be in
the Form No. 2 in the First Schedule hereto, and the bond of an administrator
to whom administration has been granted as a creditor of the deceased
shall be in the Form No. 3 in the First Schedule hereto.

24. Sureties to administration bonds shall justify by affidavits, and such
bonds may be executed by all or any of the parties thereto in the presence
of and attested by any Commissioner of the Court for taking Affidavits
not being the solicitor, or clerk of the solicitor, of the person applying
for such administration. Provided always that every such affidavit shall
specify the particu'ars of the property of the person making the same, and
the value of such particulars over and above his just debts and Labilities
respectively, and such affidavits shall be filed in the office of and laid before
the Master-in-Equity, who, if not fully satisfied therewith, may require further
information or assurance as to the sufficiency of the security, either by further
affidavit made as hereinbefore provided, or by the personal attendance and
examination upon oath of the proposed surety. Hvery such affidavit of
justification shall be in the Form No. 4 in the First Schedule hereto.

25. Where the bond of an incorporated company or guarantce society
approved by the Governor in Council is received as security, under the
Administration and Probate Act 1928, section b1, instead of the security of indi-
viduals, such bond and condition shall be in the same form, substituting the
name of such company or society for those of the individuals, and the Master,
before the issue of the letters of administration, shall satisty himself of the
due execution of such bond. )

26. No administrator shall be allowed the price he may pay for procuring
the security either of individuals ot of such company or society as an expense
of administration.

INVENTORY AND ACCOUNT.

27. In all cases of probate and administration there shall be filed with
the affidavits in support of the application an oath of the proposed executors
and administrators in the Form No. 1 in the First Schedule hereto promising
the due performance of their duties.
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28." All executors and administrators shall respectively make or cause to
be made a true and just account of the administration of the estate which they
have undertaken as to their receipts and disbursements, and as to what
portion is retained by them and what portion remains uncollected, and the
same 5o made shall sign with their proper handwriting (or mark, if illiterate),
and shall respectively exhibit and deposit, or cause to be exhibited and
deposited, the same account in the said office of the Master-in-Equity within
fifteen calendar months next ensuing the order granting probate or letters
of administration respectively : Provided that this Court may, under special
circumstances, by order dispense with the performance of this rule, or excuse
the omission to have performed it so far as relates to allowing administration
bonds to be put in suit under the Administration and Probate Act 1928, section
51. :

ORDERS Nisi.

29. Every caveat shall bear date of the day it is entered, and shall remain
in force for the space of six months only and then expire ; but a caveat may
be renewed from time to time by lodging a new caveat. Every caveat and
withdrawal of caveat must be signed, either by the caveator or his solicitor
with his proper handwriting. '

30. On the return of any order nis¢ under section 53 of the Administra-
tion Act 1928, it shall not be necessary for either party to prove his case by
witnesses in the first instance, but the caveator shall state generally his ground
of objection to the grant of probate or administration, and unless it be such
as can be disposed of summarily the Court shall fix a day tor hearing or direct
the case to be entered on a list of causes for hearing.

31. Within four days from such direction unless the Court shall other-
wise order the caveator shall deliver to the party seeking probate or adminis-
tration particulars of objection in the form hereinafter set forth, according to
the circumstances of the case.

Particulars of Objection to Will.

(@) Later will or act of revocation and date thereof.
(b) Not executed by testator.
(¢) Not .executed in conformity with the Wills Act.
(d) Want of testamentary capacity—
(1) confined to the period shortly before and at the time of
execution ;
(2) existing before such period, and due to insanity or imbecility
of which the symptoms first manifested themselves at a
date to be set out.
(e) Undue influence and by whom exercised.
Particulars of Objections to Grant of Administration on Intestacy.
(a) A will and date thereof.
(b) That the person applying does not fill the capacity or stand in the
relationship in which he seeks administration.
{¢) That the caveator or some other person seeking administration has a
better right, stating the nature thereof.
(d) That the proposed administrator is disqualified, and, if 80, how.
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32. The caveator shall also state in the particulars any special ground
ot objection not included in those above specified, and shall not without the
leave of the Court raise any objection not stated in the particulars. The
Court shall at its discretion direct the mode of proceeding at the hearing as to
right to begin rebutting case and otherwise.

33. Where an order is made fixing a time for showing cause against an
order nisi under the Administration and Probate Act 1928, section 53, both
parties may subpcena their witnesses for the hearing in the same manner as in
an action, and such subpeena shall be issued by the Master-in-Equity.

34. Either party shall, four clear days before the day appointed for hear-
ing, file in the office of the Master-in-Equity any affidavits he may propose to
use at the said hearing, and serve notice of the filing thereof upon the opposite .
party ; and the opposite party, desiring to cross-examinea deponent, shall, two
clear days before the said day appointed for hearing, serve a notice requiring
the production of such deponent for cross-examination ; but the Court may
at its discretion, specially order variations from this rule.

* 85. On the return of any order nisi under the Administration and Probale
Act 1928, the Court may, in its discretion, order that the parties, or either of
them, shall make discovery upon oath of all documents which are or have
been in their or his possession, power, custody, or control, or which were in
the possession, power, custody, or control of the testator or intestatc at the
timé of his death relating to any matter in dispute in the cause and
inspection thereof or ‘make any other order for the conduct of the hearing
that the Court may in its discretion think fit.

Fers, CosTs, ETC.
36. The fees mentioned in the Second Schedule hereto shall be taken by
and are hereby made payable to Registrars of the County Courts.

37. Subject to the provisions of the Administration and Probate Act 1928,
sections 60, 61, and 62, and of any Act amending the same, in all applications
for the grant of probate or letters of administration made after these Rules
come into operation, the costs shall be taxed according to the scale of costs
provided in Appendix N to the Rules of the Supreme Court in civil proceedings.

38. The Rules, practice, and mode of procedure now or hereafter in
force in the Court in 1ts civil jurisdiction shall, so far as applicable, and where
no provision is made by these Rules, be adopted and be in force in the Court
in its Probate jurisdiction. )

39. In all matters not hereinbefore provided for the previous practice
of the Court shall be followed, or if there be no such practice then the practice
prevailing in the High Court in England.

sof ik g s 1 oeed B N M , et v ke R
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' SCHEDULES.

FIRST SCHEDULE
Form I.
. Afidavit o} Evecutcr or Administrator promising the due Performance of Duties.

In the dupreme Court.—In the Probate Jurisdiction.

In the estate of - , late of , deceased.
I, , of , make oath and say :—
That T am secking to obtain probate of the will [or administration of the estate] of y
late of , deceased.

That if T obtain probate [or administration] I will well and truly collect and administer according
to law, to the best of my knowledge and ability, the property, lands, and hereditaments, goods, chattels,
and credits of the said deceased at the time of his death, which at any time after shall come to the
power or control, hands, or possession of me as his executor [or administrator], or of any other person
or persons for me; that I will make or cause to be made a true and just account of the adminis-
tration of the estate which I have undertaken as to my receipts and disbursements, and as to what
portion is retained by me, and what portion remains uncollected, and the same so made will sign
with my proper handwriting [or mark], and will exhibit and deposit, or cause to be exhibited and
deposited, the same account in the said office of the Master-in.Equity within fifteen calendar months
next ensuing the order granting probate [or administration].

ToRrRM 2.
Admunistration Bond

Know all men by these presents that we-—

. of
_ of

, of

are jointly and severally held and firmly bound to the Registrar of Probates and Administrations
of the Supreme Court of Victoria, his successors and assigns, in the sum of
of lawful money of the Commonwealth of Australia, to be paid to the said

Registrar, his successors and assigns, for the due payment whereof we
hereby bind ourselves and each and any two of us, our heirs, executors, and administrators firmly by
these presents. Sealed with our seals, dated this day of in the
vear of our Lord One thousand nine hundred and

The condition of this obligation is such that if the said the administrator of all
and singular the property of late of deceased, do and shall
well and truly collect and administer according to law the property, lands, and hereditaments, goods,
chattels, and credits of the said dececased at the time of his death which shall come to the power or
control, hands, or possession of him as his administrator, or of any other person or persons for him,
and do and shall make or cause to be made a true and just account of the administration of the
estate which he shall have undertaken as to his receipts and disbursements, and as to what portion
shall be retained .by him, and what portion shall remain uncollected, and the same so made do and
shall sign with his proper handwriting [or mark], and do and shall exhibit and deposit, or cause to
be exhibited and deposited, the same account in the said office of the Master-in-Equity within fifteen
calendar months next ensuing the order granting letters of administration ; then this obligation to
be void and of none effect, or else to remain in full force and virtue.

L
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Forx 3.
Creditor’s Administration Bond.
Know all men [&c., as in usual form}— .

The condition of this obligation is such that if the said C.D., a creditor and administrator of %

all and singular the property of A.B., late of, . who died at

aforesaid, on the day of .. . 19" , do and shall well and truly collect’and
administer according to law the property, lands, and hercditaments, goods, chattels, and credits of
the said deceased at the time of his death which shall come to the power or control, hands, or posses-
sion of him as such administrator, or of any other person or persons for him, and do and shall out of
the said property, lands, and hereditaments, goods, chattels, and credits of the said deceased, and so far
as the same shall thereto extend pay and satisfy all and singular the just debts of the said deceased in
a due course of administration rateably and proportionably and according to the priority required by law,
and not unduly preferring his own debt or debts of any other of the creditors of the said deceased
by reason of his being administrator as aforesaid, and do and shall make or cause to be made [and
then as in usual form%.

ForM 4.
Affdavit of Justification.
In the Supreme Court.—In the Probate Jurisdiction.

In the estate of late of in Victoria,
deceased intestate.

I, of in Victona, maks oath and say--

1. That I am after payment of all my just debts and liabilities well and truly worth in real and
personal property {or as the case may be) the sum of L*
' 2. That the particulars of my property and the values thereof. sre as follows :—

[NOTE.—In setting out the properly really must be distinguished from personalty, and a separate
gross value jor each particular parcel or ilem thereof must be stated.) .

() When realty, the allotment, parish, street; &c.,. the area of the land, whether there are
buildings on the land, should be stated with sufficient accuracy to identify the land.

() When personalty, the following particulars should be given, for example :—
(1) Description of lease and number of years to run. -
(2) Number of shares in bank, building society, trading company, &c.
(3) Morey on deposit or current account, giving name and address of bank, society, &c.
{4) Money lent on mortgage and registered number of same.
(5) Household furniture and where kept.
{6) Stock in trade of a business and premises wherein kept. .
(7) Farming implements, &c., where kept, and grain, quantity and where stored.
(8) Policy of life insurance, number of years in force with surrender value, and age of
surety at time of making his affidavit.
(9) Live stock, number and kind and where depastured or kept.
{10} Good book debts only.
[Cask in hand or in house or & licence jor land under any Land Act will not be accepted as
sufficient]. . .
3. That I am not surcty in any other matter (o if a surely in any other malter state in what matter
and to what amount).

Sworn at in Victoria this day of One thousand nine hundred and
: before me :

A Commissioner of the Supreme Court of Victoria for taking
Affidavits.

SECOND SCHEDULE.
Where the whole estate does not exceed Fifty pounds—Five shillings.
Where the whole estate exceeds Fifty pounds—The sum of Five shillings, and the -further sum of

Two shillings and sixpence for every Fifty pounds, or fraction of Fifty pounds, by which the
cstate exceeds Fifty pounds. -

Dated this 18th day of November, 1937.
: F. W. MAKN, CJ.

J. R. MACFARLAN, J.

CHARLES J. LOWE, J.

C. GAVAN DUFFY, J.

RUSSELL MARTIN, J.

By Authority : H. J. GREEX, Government Printer, Melbourne.
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Factories and Shops Acts,

DETERMINATION OF THE IRONMOULDERS BOARD.

Note.—This Determination applies to the whole of the State of Victoria.

]N accordance with the provisions of the Factories and Shops Acts, the Wages Board appointed to  determine the lowest prices or
rates of payment which may be paid to any person or persons or classes of persons (other than moulders employed in moulding
metal bedsteads) employed in the process, trade, or business of an iromnoulder,” has made the following Dctermination, namely : —
NorTEs.~—(a) Section 168 of the Factories and Shops Act 1928 (No. 3677) extends the powers of this Board to * steel moulding.”

(b) The following trades were proclaimed on 13th January, 1932, as apprenticeship trades under the Apprenticeship Act 1928 for
the Metropolitan Districts :—Jobbing Moulding and Coremaking, Jobbing Brass Moulding and Coremaking,

Full particulars of the apprenticeship regulations for these trades may be obtained on application to the Secretary, Apprenticeship
Commission, Gisborne-street, Melbourne, C.2. (Price- 3d.) .

(1) That as from the beginning of the first pay poriod to commence in December, 1937, the last previous Determination of
this Board shall be revoked and replaced by this Determination. .

+ The hours of persons engaged in the Agricuitural and Dulryln;zhlll}u;)l:l
shal

No. 330.—14438.

44 per week.

(2)
!’ . . Por Week of 44 Hours.*
i
Within the
Metropolitan
tices or lmprovers. Other Employees. P%%gg(oﬁg:%f?
Aoprestioss o fup ) of Sundringham | A4 otber Parte
. as Is not included | ¢ "Nover, m.lmzlon
within zlgeu Bnlald applics.
the Cities of
Geelong and
\ ‘Warrnambool.
WaGES. WaaEs. £ s d £ s d
Per Woek of| Pipe Moulders making Pipes (other than Steam and Hydraulic
44 hours. Pipes) on a Bank or Cast Vertically.
s d. Bank pipe moulders—
Ist year .. .. 15 0 6 and 6 inch, headmen . 5 2 0 5 2 0
2nd year .. 21 6 5 and 6 inch, footman .e .. .- . 411 0 411 O
8rd year .. 34 3 4 inch and under, headmen .. .. .. R 415 O 415 0
4th year .. b5 9 4 inch and under, footmen .. . . . 4 70 4 70
5th year .. 69 9 | Vertical pipe moulders—
Rammers, coremakers, corers, or casters .. .. 4 5 0 4 5 0
Dressers of pipes, including dressers on emery wheels .. 4 5 0 4 5 0
PROPORTIONS Furnacemen .- . .- .. . .. 4 ¢ 0 4 9 €
(1x ANY PrLACE). Furnacemen’s assistant (i.e., any person assisting in daubing ladles,
charging, mixing daubing, and breaking pig iron) .. . 4 4 0 4 4 0
- Annrenticex. . . h
_— Persons Employed in making Pipes by machinery.
tice\to every three | Coremakers—
o{.::t;;&rlenof tfhree workers 5 and 6 inch, faucet . .. . .. 5 2 0 5 2 0
or iving not less thau 77s. per 5 and 8 inch, spigot s v .e . 41 O 411 0
me}i § 44 hours. \ 4 inch and under, faucet .. .. . .. 415 0 415 0
week O Y 4 inch and under, epigot .. .. - .. 4 70 4 70
indenture of apprentice- .
shf:)npremribed by the Board | Finishers and Casters—
was approved on 5th November,| 5 and 6 inch .. .. .. .. .- .. 5 2 0 5 2 0
1011, 4 inch and under .. . .o . .. 415 0 415 ©

nent Industries shall be 46 per week and from the first day of March, 1938,
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\ .
Per Week of 44 Hours.*
Within the
Metropolitan
District and such
Apprentiees or Improvers, Other Employees. Portlon of the City | All other Parts
of Sandringham of Victoria where
a8 I8 not included | this Determination
within the said appiies.
~ District and
the Cities of
Geelong and
Warrnamboot.
. £ s d. £ s d
Tronmoulding and Cast Malleable Ironmoulding.
Improvers. Jobbing moulders or coremakers .. 5 70 6 4 0
Agricultural stove dairying implement moulders or core makers .. 417 0 414 0
One improver to every three | Machine or plate moulders or coremakers—
or fraction of three workers 1st six months .. . 4 6 0 4 30
receiving not less than 77s. 2nd six months .. . 4 90 4 6 0
per week of 44 hours. 3rd six months .. - .. - . 412 0 4 9 0
After two years . . . . 417 0 414 0
Irondressers using pneumutm hummer . 411 0 411 0
Irondressers {(including dressers on cmery wheels) 4 5 0 4 5 0
Furnacemen 4 9 0 4 8 0
Furnacemen’s ussnstnnt {i.e., nny person as‘ilstm" in dnuhmg Iadles,
charging, mixing da: lbmﬂ and breaking pig u-nn) - - 4 40 4 40
Annealers of malleable iron castings 4 10 410
Shot-blast and sand blast dressers who are not ptotected from
flying shot and sand by a properly enclosed cabin 4 9 0 4 9 0
Shot-blast and sand-blast dressers who are protected from ﬂymg
shot and sand by a properly enclosed cabin .. 4 50 4 50
Steel Moulding.
Steeldressers using pneumatic hammer . 413 © 413 0
Dressers fincluding dressers on emery wheels) . 4 70 4 70
Crucible furnacemen . . 5:3 0 5 3 0
Assistant crucible furnacemen .. 4 70 4 70
Converter furnacemen (i.e., persons in charge of a converter) .. 415 0 415 0
Assistant converter furnacemen (i.e., persans in charge of a cupol.n) 4 70 4 70
Electric furnacemen . 5 3 0- 5 3 0
Asgistant electric furnacemen . . 4 7 0 4 70
Anncalers 4 10 4 10
Shot-blast and aa.nd blast dressers who are not protectcd from '
flying shot and sand by a properly enclosed cabin . 411 © 411 0
Shot-blast and sand- bla.at dressers who are protccted from ﬂymg
shot and sand by a properly enclosed cabin 4 70 4 70
Labourers.
Labourers (steel moulding) .. .. .. . - 319 0 319 0
All other labourers . . . e . 317 0 317 0

* The hours of persons engaged in the Agricultural and Dalrying Implemcnt Industries shall be 46 per week, and from the first day of March, 1938,
shail be 44 per week.

(3) OVER'.ITME.—(G) Moulders (except Pipe Moulders).

All time worked outside ordinary daily hours shall be paid for at the rate of time and a half for the first four hours and double
time thereafter, such double time to continue until the employee has been relieved from work for at least eight hours: Provided tha
an employee shall not be entitled to payment for such rest period.

(b) All others.

All time worked outside the ordinary daily hours in any place shall be paid for at the rate of time and a half, and each day shall
carry its own overtime.

(4) Serrr WORE.—i.e., for work done outside the ordinary time of starting and finishing for five or more days consecutively the
rate to bo paid shall be ordlnnry time with addition of five per cent.

Such shift workers times of starting and finishing to be arranged by mutual agreement.
All shift workers shall be paid overtime rates in excess of shift hours agreed upon.

CoNTRACT OF EMPLOYMENT FOR JOBBING MOULDERS AND JOBBING COREMAKERS,

(5) (a) With the exceptions hercinafter stated, employment may be by the week or by the honr. If by the week it shall be

terminable on either side by one week’s notice given on any day or (if the employer terminate it wlthout such notlce), by payment of
one week’s wages,

A contract for weekly employment may be tcrminated by any employer, without liability to pay for more than txme actually
worked for misconduct or for absence from work without reasonable excuse.

1f an employee engaged by the week absents himself from duty, except on public holidays or for days for whlch he produces a
certificate from a medical practitioner or other proof satisfactory to his employer of sickness (aggregating 4 days’ sickness in each year),
a sum proportionate to his time of absence may be deducted from his pay, i.e,, one-sixth of the weekly wage for cach day of absence,
including Saturday in shops working six days and one-fifth in shops working five days per week : Provided that only time actually lost
ehal.l be deducted when an employee is absent with leave on a Saturday.

() If the contract of employment is for hourly hiring, the total amount of the rates prescrlbed in clause 2 hereof s} ‘b:?;,'“‘-—"
by B8, per week (with a proportmnate amount added to the wages of apprentices or improvers), but such amount /fhall not be taken
into account in computing overtime, Sunday and holiday rates.

(c) An employee starting work on hourly hiring shall be entitled to a minimum of four consecutive hours’ ;ork or to four hours
pay for the job—such hours may be deemed to be consecutive if worked in ordinary hours at the end of a day apd the beginning of the
next succceding day. /B

. MEAL ALLOWANOE. -

{6) An employee required to work overtime for more than two hours without being notified the day before that he will be.so
required to work, shall either be supplied with a meal by the employer or paid 1s. 6d., or f work extends into a second meal hour
2s. 6d. for the two meals, but such payment need not be made to employees living in the same locality as their work-shop who can
reasonably return home for meals.

If an employee pursuant to notice has provided a meal or meals and is not requu’ed to work overtime he shall be paid for each
meal so provided.
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PayMENT FOR HoLIDAYS.

(7) (a) Employees, excepting jobbing moulders and jobbing coremakers, shall be entitled to the following public holidays (without
deduction of pay except as hereinafter provided):—New Year's Day, Australia Day, Good Friday, Easter Saturday, Easter Monday,
Labour Day, King’s Birthday, Christmas Day-and Boxing Day, or such other day as is generally observed in the locality as a
substitute for any of the said days respectively.

{b) Any employee who is absent without leave prior to a holiday and who does not resume work after the holiday shall not be
entitled to holiday pay. An employee meeting with an accident at work before a holiday shall be paid for such holiday if no new hand
is put on in his place.

{c) Where rationing is in operation during four weeks prior to a holiday occurring, such holiday shall be paid for proportionate
to the time worked.

{d) Whore an employee’s services are terminated s week before the occurrence of a holiday and be is re-employed within two
weeks after the holiday, or where an employee’s services are terminated two weeks before the occurrence of a holiday and he is re-employed
within a week after the holiday, or where an employec’s services are terminated three weeks before the occurrence of a holiday and
he is re-employed immediately after the holiday, payment shall be made for such holiday.

(8) Sunpays anp Punric Horipavs.—Double time shall be paid for all work done on Sundays, Good Friday, Easter Saturday,
Easter Monday, Australia Day (26th January), Labour Day (2Ist April), King’s Birthday, Christmas Day, Boxing Day, and New
Year’s Day; but if any other day be by Act of Parliament or Proclamation substituted for any of the above-named publio holidays the
special rate shall only be payable for work done on the day so substituted.

(9) Day a¥p HouUr ror PAYMENT oF WaGES.—All payments of wages shall be made within a quarter of an hour from the time
of the worker ending work on each pay day.

(10) TerMiNATION OF EMPLOYMENT.—Excepting for jobbing moulders and jobbing coremakers, four hours’ notice of termination
of employment shall be given by either employer or worker.

(11) TiME Lost THROUGH INJURY.—Any employee injured whilst at work shall, provided he returns to duty the same day, be
" paid at his ordinary rate of wages for the time lost in receiving first-aid or medical attention for the injury sustained. .

(12) Prece-work.~—The Board determines under the provisions of Section 150 of the Factories and Shops Act 1928 that any
employer may fix and pay piece-work prices to any person employed at any work in the process, trade, or business of an ironmoulder,
provided that any such employer shall base such piece-work prices on the earnings of an average worker working under like conditions
and such piece-work prices shall be fixed so that an average worker can earn not less than the wages that are fixed by the Board for

such work.
W. W. HARRIS, Chairman.

A, G, ALLEN, Secretary.
Melbourne, 12th November, 1937

By Autliotity: H. J. GREEN, Government Printer, Melbourne.
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